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take pleasure ac- 
Education, 
knowledging receipt from 
handsome pamphlet containing 
the proceedings the eleventh 
unal convention the Minnesota 
ankers’ Association, and take 
especial interest reading the fol- 
lowing portion Mr. Crane’s ad- 
dress, President the association, 
therein published 

“The Educational Committee, 
which Mr. Anderson Chair- 
man, has begun work looking 
theestablishment course study 
our State University, which shall 
the greatest value the banks 
general, affording the young men 
desiring become bankers 
portunity learn something more 
than the mere dull dreary routine 
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bank work. The banking busi- 
ness becoming more and more 
scientific and exact profession, and 
the young man who hopes 
ceed must have broader and more 
liberal education than that afford- 
the clerical routine the 
putting such opportunity the 
way the ambitious young bank- 
er, shall have accomplished 
great good. 

“And right here want call 
your attention work along that 
line which has been taken the 
bank clerks Minneapolis. Last fall 
they organized association for the 
purpose taking lines study 
which would benefit them 
forming the duties their positions, 
and give them broad, general 
view the subjects bearing their 
business profession. Their work 
last Winter was the study the law 
Negotiable Instruments, and the 
course was thorough, practical and 
comprehensive. Next season, they 
propose take other lines. The 
work they have undertaken most 
meritorious and should have our 
better thing than allow that as- 
sociation and similar ones that may 
organized become members 
the Minnesota Bankers’ Associa- 
tion, and send our meetings 
delegates who shall privileged 
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take part our proceedings. This 
would necessitate slight change 
our by-laws, but would pro- 
gressive move and would encourage 
similar work among bank clerks 
towns and cities throughout the 

The importance thorough ed- 
ucation the bank clerk, the future 
manager the institution,in all bran- 
ches the business truth which 
cannot too strongly urged; and 
this connection, viewing the vari- 
ous agencies which contribute that 
education, cannot refrain from 
expressing the belief that the practi- 
cal value our own magazine, 
educational factor the hands 
the bank clerk, not sufficiently 
appreciated managers bank- 
ing institutions, and that would 
wise policy upon the part 
the directors and managers banks, 
have the Journal more extensive- 
among their subordi- 
nates. Take the subject the new 
negotiable instruments law, con- 
cerning the provisions which 
necessity for all who deal 
commercial paper familiar. 
are now presenting our pages 
series monthly articles, explain- 
trating, the scope and purport 
the successive provisions the act. 
All bank clerks who avail them- 
selves this series can undoubt- 
edly get clear and beneficial idea 
the underlying purposes com- 
mercial paper and the 
govern its circulation; and further- 
more, can always resort our pages 
for the clearing any question 
upon which they may 

The general scope the magazine 


also, eminently educational, and 
its effect train the reader 
the safe conduct banking and 
business transactions, and keep him 
the alert against the many 
pitfalls which 
commercial dealings. Nearly every 
decided case which publish and 
comment upon, discloses actual 
transaction which through some 
mistake misconception law, 
loss has and 
has resulted determine who 
blame and must bear it. Such 
rightly studied, are almost 
good individual experiences; they 
are the experiences others, often 
dearly paid for, and experience 
the best teacher. The daily routine 
the bank clerk his desk and 
the books; until steps into 
the responsible post manage- 
ment his banking life has been one- 
sided, and has not had that con- 
tact with the outside world which 
necessary fully train and equip 
him conduct dealings behalf 
the bank. The Banking Law 
Journal certainly useful factor 
bringing him the training and 
education which needs this 
latter respect, and here present 
its claims this regard the se- 
where and challenge comparison 
the matter its educational advan- 
tages bankers, with any other 
publication the country. 


commented the 
credulity real estate agents, 
cases where Mr. stranger and 
swindler, will call upon them 


Check 
Tmpersonator. 
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their and say, 
Mr. own such and such 
piece land plot ground; 
desire obtain loan through 
you, upon security bond and 
and the agent implicit- 
believing that Mr. Mr. 
and big fat commission 
for procuring the loan, 
application the name Mr. 
and puts through some savings 
bank, other loan association, 
has some individual 
lender. The transaction 
time, will progress through the fol- 
lowing stages: The property standing 
the name Mr. will careful- 
examined and its value estimated 
its title will searched and care- 
ful abstract title and encumbran- 
ces drawn up; title and value being 
satisfactory, bond and mortgage 
will duly filled out and executed 
Mr. the name Mr. and 
acknowledged before notary pub- 
lic; this done, careful examination 
the various documents, with 
eye their legal sufficiency will fol- 
low some trained lawyer. All this 
will accomplished with 
oughness and ability characteristic 
the legal and financial expertism 
exercised the close the 19th cen- 
tury; and yet, strange all 
this care and scrutiny with regard 
the value the property standing 
Mr. B’s name, the clearness the title 
and the sufficiency the documents 
way security, not one thought 
will given the all-important 
question the identity and 
while Mr. the real owner the 
property, remains blissful ignor- 
ance the transaction being effected 
his name, the check the loan 
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company will drawn payable 
Mr. delivered Mr. and nego- 
tiated collected him upon his 
indorsement Mr. B’s name. 
Sooner later, after all 
curs, the real Mr. will discover 
what has taken place and repudiate 
the transaction. The securities held 
the loan company and for which 
has paid its money, are, course, 
worthless. Must bear the loss 
the amount, can repudiate the 
payment its check the ground 
thatit ordered payment the money 
Mr. and Mr. got it? 
problem which submitted the 
courts when the transaction reaches 
this stage. Several cases this na- 
ture have come for judicial settle- 
ment the last two three years, 
and have been reported our pages. 
The most recent 
case, the decision which will 
found reported our present num- 
ber. Invariably the courts have held 
that although the check was made 
payable Mr. and was indorsed 
nevertheless, was valid and not for- 
precise party whom 
drawer ordered and intended that 
the money should paid; hence, the 
ultimate loss all such cases has 
been visited upon the drawer the 
check who has relied the repre- 
sentation the agent and believed 
that the party whom the check 
has been made payable was the party 
entitled negotiate collect it. 
such cases, would seem that the 
law should place some responsibility 
upon the agent who has had the 
original dealing with the swindler, 
who his identity and trusts 
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him completely. his lack 
caution which forms the basis for the 
subsequent loss. 


not suppose that 

who makes in, otherwise 
extends credit national bank, 
takes the trouble thinks neces- 
sary examine the bank’s stock list, 
stock certificate book, see 
who are the stockholders the insti- 
tution. And yet this the theory 
upon which the statutory liability 
the owners stock for the debts 
national bank placed, event 
its insolvency—that credit extend- 
the bank wholly partially 
upon faith the financial responsi- 
bility those persons whose names 
appear upon its books stockhold- 
ers, and who, statute, must con- 
tribute the general assets case 
the bank fails, sum equal the par 
the stock owned each respec- 
tively. 

This statutory liability rests, pri- 
marily, only upon the owners 
stock national banks. thestock 
held other persons, way 
pledge from such owners, colla- 
teral security for debts 
owners the pledgees, the pledgee, 
holder upon the failure the bank. 
But the Supreme Court the United 
States has held that if, the direc- 
tion with the knowledge the 
pledgee, the shares are placed the 
books the bank such way 
imply that the pledgee the real 
owner, then the pledgee may 
assessment, 
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The courts are frequently called 
upon determine whether one hold- 
ing pledgee does, docs 
not, appear the books in- 
solvent national bank owner, 
pay the debts the institution, and 
view the real fact, have 
already pointed out, that probably 
not one creditor thousand has 
ever taken the trouble look the 
books, the distinctions drawn these 
cases, concerning what forms entry 
will, will not, subject the pled- 
gee liability, seem 
fined and technical. report the 
ture involving the liability pled- 
gees national bank stock, con- 
tribute the statutory assessment, 
apparent owners the stock the 
bank’s books. 

one case, stock which had 
nally been issued and was owned 
him the time the failure 
the bank, had been assigned 
collateral security new certi- 
ficate had been issued the stub 
showing that was issued col- 
lateral security A’s indebtedness 
and later this certificate was surren- 
dered and another certificate issued 
whom the security had been 
assigned, the stub this last named 
certificate merely showing that was 
the former certificate. The question 
this case was whether had al- 
lowed himself held out the 
creditor public owner ofthe shares, 
whether the books showed that 
remained the owner, and was only 
pledgee. The court reaches the con- 
clusion that was not held out 
owner and was not liable pay the 
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assessment. points out that 
there was evidence offered 
what the stock list the bank 
showed concerning ownership the 
shares question, and this omission 
must entitled weight, for the 
stock-list had shown. that was 
the owner, then could not 
held, and the receiver the 
bank, who controlled the stock-list, 
had not chosen bring into 
court, led the presumption that 
produced, would against his 
contention C’s liability, show- 
ing the ownership Further- 
more, even assumed that 
creditors were not obliged look 
the stock-list and merely ex- 
amine the stock certificate book, 
then the court will not hold that 
the inquiry need limited the 
effect the last entry thereon, but 
when that entry shows connection 
with prior entries, the whole must 
looked to, and examination 
the entire history the shares, 
shown the successive stubs the 
stock certificate book, 
close that was owner and merely 
pledgee, and hence not liable. 

The other case, involving the ques- 
tion pledgee’s liability con- 
tention that the books national 
bank showed him the owner 
the shares, turned upon the effect 
the entry, where the shares stood 
upon the bank’s records the name 
bank being fact pledgee the 
shares, but not owner. The court 
holds, this case, that the entry 
qualified representative holding 
and put the public inquiry 
the real fact ownership, 


and that the pledgee such case 
not estopped from showing that 
not owner, but only pledgee 
the shares. 

certainly requires vast amount 
technical reasoning such cases 
determine whether, not, the 
particular style entry pled- 
gee’s holding shares upon the books 
such form mislead the trusting 
public into belief that such pledgee 
the real and responsible owner 
the shares question, truth, 
the vast majority cases, the 
dear public never take the time nor 
the trouble look into the details 
what appears upon 
certificate book, the stock-list, 
national bank, before making de- 
posit therein, otherwiseextending 
credit thereto, and whether, the 
time credit extended, the 
owner, the owner, generally 
matter sublime indifference 
the creditors such institutions. 


cause holds borrower's 
note pledging collaterals 
000, with power attorney au- 
thorizing the bank, upon non-pay- 
ment, sell the collateral public 
private sale, without notice, and 
itself buy in, that it, the bank, 
has such cast-iron agreement that 
can what likes with the 
collateral and buy for about 
one-fifth its value, decision 
the Supreme Court Missouri, 
which publish the present 
number, will dispel any illusion 
this kind. 

bank St. Louis held $40,000 
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worth collateral under colla 
teral note which authorized the 
bank, default payment, 
sell the collateral, public pri- 
vate sale, otherwise its option, 
without notice, and apply the pro- 
ceeds payment the note. the 
bank, also, being empowered bid 
for purchase the securities. Upon 
default payment, the bank even 
went further than the note required, 
far the matter giving no- 
tice sale was concerned. em- 
ployed agent realize upon the 
securities, and the latter, after col- 
lecting $15,000 them, proceeded 
realize the balance sale, serv- 
ing notice the maker that the 
bank would sell the collateral ona 
given day the east front door 
the St. Louis court house; the 
agent, furthermore, publishing under 
his own name, but without disclos- 
ing the bank, four-day notice 
the sale St. Louis 
notice being given, the day the 
sale arrived. turned out 
stormy and there were very few 
the bank, being afraid that 
would get his feet wet, had the 
participants step inside the court 
house door where the sale was con- 
ducted, despite the objection the 
attorney for the maker, and the 
sale resulted the securities being 
bid the bank for $8,000, which 
was far below their cash value. 
Reviewing these proceedings, the 
the power sale contained the 
note was improperly exercised, that 
the sale was consequently void, 
and that the bank must account 
for the value the collaterals. The 
manner giving notice the sale 
criticised and, furthermore, the 
action the bank forcing the 
sale stormy day when few bid- 
ders were present, instead ad- 
journing it. The full reasons why 


this sale bank collateral was 
aside are set out the opinion 
the Supreme Court Missouri, 
the case interesting and 
structive one upon the rights 
bank, holder collateral security, 
the matter realizing upon the 
security under the power attorney 
contained the collateral note. 


Rate The national bank act al- 


the national banks 
the laws ofthe state territory where 
the bank located, and provides that 
greater rate than seven per cent. 
shall charged. the territory 
interest law provides 
seven per cent. interest rate 
there express agreement fixing 
different rate and al- 
lows parties agree writing for 
the payment any rate interest 
whatever. 

Under these provisions law 
national bank Arizona charged 
interest certain notes, agree- 
ment, the rate ten per cent., 
but when sought enforce pay- 
ment through the courts, the bor- 
rower set the plea usury, 
contending that seven per cent. was 
the utmost any national bank the 
territory could contract for. His ar- 
gument was that the act Con- 
gress limited the rate seven per 
cent. where higher rate 
the law, and that the law 
Arizona did not higher rate, 
but simply permitted parties 
so. Having urged this narrow con- 
struction the law through the 
courts Arizona, which differed 
from his contention, the borrower 
appealed his case the Supreme 
Court the United States, and that 
tribunal has now put quietus 
any such contention construing 
the laws, and not neces- 
sarily rate expressed the laws. 


Il. 


our introductory article 
discussed the practice where the 
owner sum money, opens 
bank account receives certificate 
alternative trust forms (e.g. 
and either the survivor; 
death pay and the like), 
with different reasons motives 
for with intention 
retain ownership, carrying the ac- 
count such form for convenience, 
evasion tax law, get more in- 
terest otherwise; (b) with inten- 
tion own during life, and upon 
his death, the money an- 
other, without the necessity mak- 
ing will; with intent 
trust for another, 
quishing his absolute, individual 
ownership. 

showed the general principles 
governing such transactions 
these: That gift executed de- 
livery; trust declaration; that 
constitute valid gift trust, 
enough must done immediate- 
pass title from the transaction 
must immediately completed and 
consummated, cannot remain in- 
complete take effect the future; 
that deposit payable an- 
other only death the depositor, 
where there present gift 
trust, mere attempted evasion 
the statute wills, and ineffectu- 
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THE PAYMENT ALTERNATIVE AND TRUST DEPOSITS. 


entitle that other thereto. Fur- 
thermore, that whether trust had 
been created gift made 
was matter determined from 
the form deposit connection 
with all the facts each particular 
question being one the 
intention the depositor, carried 
into effect perfected the deliv- 
ery declaration required law, 
intention without consummation 
amounting nothing. 

our last number presented the 
decisions the courts the State 
New York upon questions title 
arising from the varied facts nu- 
merous cases. the present num- 
ber, will review some the 
Massachusetts cases. Massachu- 
setts, New York, the most fre- 
quently litigated form deposit 
one made “‘A trust for 
its equivalent, trustee for 
both states the question whether 
depositing such form, intended 
and consummated immediate di- 
vesting individual ownership, and 
the contrary that has title, 
has been chiefly determinable from 
all the facts and circumstances 
each particular case; but where 
the question title 
minable from the mere form the 
deposit alone, the absence 
any other evidence the 
intention, there is, apparently, this 
between New York and 
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Massachusetts: New York, the 
form deposit trust for 
without other evidence, presumptively 
creates trust favor and 
the opening the account such 
form sufficient declaration the 
trust; that, there are cir- 
cumstances indicating contrary in- 
tention, this would sufficient 
Massachusetts. the last named 
state, the form the deposit 
trust for all the evidence 
the case, the money belongs 
A’s estate, and not further- 
ing A’s intent create present 
trust for such intent not 
ciently consummated carried into 
effect merely placing the deposit 
that form, but must have declared 
the trust some other sufh- 
cient way, consummated his intent 
declaration, order vest title 
beneficiary. 

There statutein Massachusetts, 
New York, which permits 
bank pay upon the death 
but this statute, the cases 
show, merely for the protection 
the bank; the question the actual 
creation trust, and consequent 
title and ultimate right the money, 
between A’s estate and unaf- 
fected the statute, but depends 
upon the facts developed each 
particular case. 

Massachusetts, asin New York, 
deposits are made various other 


alternative trust forms; and the 
question title, each case, depends 
upon whether the facts make out 
completed gift trust, under the 
principles law governing such 
sub ects. 


The following cases which 
arisen and been decided Massachu- 
setts, will show bankers the par- 
ticular facts, sets fact, which 
establish completed gifts, trusts, 
the contrary, and afford them 
practical illustrations for guidance 
the reception and payment deposits 
this character. 


TRUSTEE FOR 
Brabrook Cent Savings Bank, 
104 Mass. 228. 

Where money trust for 
retaining the bank book until his death, 
and never declaring that the money was 
hers,and the facts showed that did not intend 
the money for but made the deposit this 
form evade by-iaw the bank limiting the 
amount deposit any one name, there was 
creation trust B’s favor, and upon 
death his executor, was entitled 
the deposit. 


July 10, 1860, David Knowles 
gave John Dingley $3,000 
deposit for him defendant bank. 
Dingley informed Knowles 
laws the bank did not allow 
large deposit the name 
one person but that could deposit 
the names his children for 
himself. Thereupon Dingley 
rection Knowles, deposited 
$3,000 equal proportions the 
name David Knowles his 
three children, one whom the 
plaintiff, Eliza Brabrook, then 
Eliza Knowles, and took four 
books from the bank. Dingley in- 
formed Knowles what had 
done and showed him the books and 
approved the same. The entry 
the bank and the pass-books was 
follows: 

“David Knowles, trustee for 
Eliza Knowles.” 


ALTERNATIVE AND 


The deposit remained with the 
bank unchanged until the death 
Knowles, except that interest was 
from time time drawn Ding- 
keep the whole sum below $1,000. 

Dingley was appointed executor 
Knowles and such claimed the 
funds the bank’s hands belong- 
ing his estate. All four the 
bank books remained the posses- 
sion Dingley until the death 
Knowles, and have since been his 
possession executor. 

This action Eliza Bra- 
brook, one the daughters, against 
the bank claiming that the sum de- 
posited the account 
Knowles trustee for Eliza 
was deposited trustee for her. 

Held, plaintiff shows right 
the deposit. The money belonged 
David Knowles his own right. 
was not fact trustee for Eliza 
otherwise than the form the 
deposit. The voucher for the depos- 
it, without the production which, 
according the conditions under 
which was made, could not 
withdrawn, was never delivered 
her, but retained exclusively 
hands. The whole transaction was 
his own voluntary act which she 
was way party privy. 
There was declaration made 
any intention that the money 
should hers. 

Even the form the deposit 
the existence such intention his 
mind, the execution that intent 
was not far complete oper- 
ate pass the title. Knowledge 
the gift the part the donee 
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the time made not essential, 
true, order that may take 
effect. the act transfer com- 
plete the part the donor, sub- 
sequent acceptance the donee, be- 
fore revocation, will sufficient, but 
there must some act delivery 
out the possession the donor, 
for the purpose and with the intent 
that the title shall thereby pass. 

The deposit Knowles was en- 
teredin his own name and his own 
credit. The legal title and right 
draw money deposited remains 
with the depositor. There was 
direction authority for the bank 
pay the plaintiff. The form 
the deposit does not imply such 
the part the bank pay 
over. The declaration trust 
evidence that Knowles, the deposit- 
or, held the fund some manner 
for the benefit the person named 
cestui que trust, but did not, 
itself, transfer her the posses- 
sion nor the right possession,nor 
constitute legal right her. 

Assuming this case that the de- 
posit and declaration trust was 
sufficient act delivery pass 
the title, such were the intent, the 
facts show clearly that such was 
not the intent the depositor. 

the contrary would appear 
that was the intention Knowles 
deposit the whole money his 
own, and that the form deposit 
was adopted for the sole purpose 
avoiding by-law the bank and 
provision the statute limiting the 
amount that could received from 
any one depositor $1,000. 

Plaintiff contended that the writ- 
ten declaration trust was conclu- 
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sive and objected the admission 
evidence the contrary, because 
violates the rule excluding parol ev- 
idence contradict vary the 
terms written instrument. But 
the court points out that such rule 
applies suits upon the instrument 
and between the parties and 
that party the con- 
tract between Knowles the 
bank. 

For similar reasons the plaintiff 
cannot set estoppel against 
the bank, Knowles, the by-law 
the bank providing that ‘‘Any depos- 
itor may designate the time 
making the deposit the period for 
remain the bank and the person 
for whose benefit the same made; 
and such depositor and his legal rep- 
resentative shall bound such 
conditions him voluntarily an- 
nexed his deposit.”’ 

Plaintiff stranger that con- 
tract, and does not claim under it. 
upon due presentation the book 
the money had been paid her, this 
provision might have availed the 
bank defense against the depos- 
itor, his legal representatives. But 
can have force estoppel 
except when set the bank 
Nor can plaintiff avail herself the 
fact that the alleged purpose 
Knowles making the deposit 
such form was evasion law. 
Whatever the effect this, con- 
fers rights upon the plaintiff. 

The right recover de- 
pends upon proof intent 
make absolute gift this money 
her. The bank not precluded 
from disproving that intent because 
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disproved tends also show un- 

between the bank and Knowles. 
Plaintiff non-suited. 


TRUSTEE FOR 
(Clark Clark, 108 Mass. 522.) 


Where made deposit for B,” 
retaining the deposit book until her death, and 
never informing the deposit, held that 
trust was created favor A’s admin- 
istrator was entitled the deposit. 
case, the court said that even intended 
create for this was not sufficient, where 
did not what carry the 
intent into effect. 


Betsy Abbot deposited the 
Boston Five Cent Savings Bank 
money belonging herself the 
name 

“Betsy Abbot, trustee for Ann 
Clark.”’ 

Betsy afterwards died, having re- 
tained the book deposit until her 
death, and until then Ann Clark, 
who was her half-sister, had 
tice the deposit. by-law the 
bank provided that ‘No person shall 
receive any part his principal 
interest without producing the origi- 
nal book that such payments may 
entered 

This suit was brought against Ann 
Clark, which the bank was sum- 
moned trustee, and the adminis- 
trator Betsy Abbot appeared 
claimant the deposit. Evidence 
was offered the intent Betsy 
Abbot create trust favor 
Ann Clark; but the judge ruled that 
even such intent were proved, Ann 
Clark could not recover, and direct- 
judgment for the plaintiff. 

Held: Even could proved 
that Betsy Abbot intended create 


she did not what was 
necessary carry the intent into 
effect. Ann Clark was not party 
the transaction and never ac- 
quired any title the money; and 
upon the death Betsy Abbot 
passed her administrator. The 
case Brabrook Boston Five 
Cent Savings Bank, 104 Mass. 228, 
decisive this case. 


TRUSTEE. 


(Powers Provident Inst. for Savings. 124 
Mass. 377.) 


depositor opened account Trustee,” 
and afterwards lost the book. Upon his death, 
his administrator claimed the deposit, and the 
bank required pay over, the mere fact 
account this being insuffi- 
cient make out facie case the ex- 
istence atrust, which the administrator would 
have rebut obtain the money. 


John Marley took sum money 
from his individual account the 
savings bank and opened new ac- 
count the name 

Marley, 

During Marley’s lifetime the de- 
posit book was lost stolen from 
his possession and the bank was no- 
tified Marley, after the loss 
the book, that had 
transferred and that was his prop- 
erty. Upon Marley’s death, his ad- 
ministrator tendered the bank 
bond indemnity against any claim 
arising from the production the 
missing deposit book, from any 
claim cestui que trust, but the 
bank declined pay the amount. 
demand was ever made upon the 
bank, upon the administrator, 
any party claiming cestui que 
trust the deposit. 

This action was brought against 
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the bank the administrator 
Marley recover the deposit and 
resulted verdict his favor. 

Held The mere fact that the money 
deposited Marley was entered 
the credit Marley, Trust.”’ 
was not conclusive evidence that 
held subject trust favor 
some other person, nor that some 
other person had any interest it. 
Even the deposit had been made 
and entered trust for 
would have been open proof 
parol evidence that the money 
was fact absolutely owned 
the depositor, and thus deposited 
for convenience and without intent 
give any right to, interest 
in, whatever Brabrook Boston 
Five Cent Savings Bank; Clark 

This seems have been recog- 
nized the bank: and asked the 
dence offered the administrator, 
prima facie case the existence 
trust had been made out, which 
was not rebutted the other evi- 
dence offered. But from the facts, 
jury would warranted finding 
that the money was Marley’s ab- 
solutely, not charged with any trust, 
and deposited the name 
Marley, Trust.’ for his own conve- 
nience merely. 


(Gerrish New Bedford Inst. for Sav. 
128 Mass. 159.) 


deposited money trust for and 
retained the pass-book until his death. told 
Bthat had put this money bank for him; 
that wanted draw the interest during his 
life, and after was gone was have the 
money. Held that statement fairly im- 
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plied that intended give immediate 
equitable title the principal, reserving only 
the income for life. This defined the nature 
the trust and showed testamentary disposition 
was not intended. Notice the existence 
the trust was decisive the question in- 
tention, and takes the place that delivery 
necessary perfect gift personal property, 
The facts warrant the conclusion 
was the creation completed trust 
favor. 


John Dornin, after depositing 
the New Bedford Institution for Sav- 
ings his own name and his own 
all that was allowed 
the rules the bank, made 
three other deposits trustee, one 
which was trust for his only son 
name, the others trust for his two 
grand daughters name. For these 
three deposits took separate bank 
books containing entries the same 
which, after his death, were found 
among his effects, having never been 
delivered the parties named 
anyone else for them. continued, 
while living, collect, receipt for 
and use, his own, all dividends 
upon these deposits. 

by-law the bank provided 
that ‘‘No person shall receive any 
part the principal interest 
without producing the original book 
order that such payments may 
entered and another by- 
law declared that depositor 
the time making his deposit, 
may designate the person for whose 
benefit the same made which shall 
binding his legal representa- 

chapter 203, sec. 20, Mass. stat- 
utes 1876, was also provided 
that when deposit made 
trust, the name and residence 
the person for whom made 
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shall disclosed and the deposit 
shall credited the depositor 
trustee such person; and when 
other notice the terms the 
trust shall have been given 
ing, the deposit any part thereof 
may paid, the event the 
death the trustee, the person 
for whom the same was made. 

this action the executor 
Dornin, against the savings bank 
recover the deposits, the son and 
grandchildren were made defendants 
under the provisions section 
the statute cited, and appeared 
claimants the money. They 
offered prove, addition the 
above facts, that the testator had 
said each them different 
times had put this money 
the bank for them; that want- 
draw the interest during his 
lifetime; andafter was gone they 
were have the This evi- 
dence was rejected the judge 
the trial because, his opinion, 
the testator had not done what 
was necessary create trust. 

The supreme court grants new 
trial because, upon all the evidence, 
including that which was excluded, 
but which should have been admit- 
ted, majority the court 
opinion that jury would justi- 
fied finding that the testator had 
fully constituted himself trustee 
for these claimants. 

The court said substance: 
not enough that the testator man- 
ifest intention create the trust 
and make the gift some future 
time. The act transfer relied 
must fully and completely exe- 
cuted. this case, there for- 
mal written declaration trust. 
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But particular form words 
required create trust, and 
enough, property personal, 
unequivocally declared oral- 
ly. When the trust thus created, 
effectual transfer the benefi- 
cial interest and operates gift 
perfected delivery. 

the case bar the claimants 
offered prove declarations the 
testator which fairly implied that 
intended give them immediate 
equitable title the principal fund, 
reserving only the income for life. 
These declarations define the nature 
the trust and show that testa- 
mentary disposition the proper- 
was not intended. 

This evidence was rejected because 
the judge thought the testator had 
not done what was necessary 
create trust. 


done enough depended whether 


his conduct and declarations mani- 
fested completed and 
tention regard it. 

Notice the donee indeed not 
necessary when other acts declar- 
ations the donor are and 
complete themselves; but where 
the transaction capable two 
interpretations and the settlement 
notice given the donor the 
donee the existence the trust, 
would most cases decisive 
the question intention. takes 
the place that delivery which 
necessary perfect gift person- 
property. not only satisfac- 
tory evidence executed intention 
but declaration the nature 
action necessary complete 
the transaction and create the 
trust. 


But whether 


(Nutt Morse, 142 Mass. 1.) 

deposited money “in trust for B,” retaining 
the bank book and that live 
this mine what have mind with; 
after die, Held: A’s estate and 
not was entitled the upon 
death. There was perfected gift but 
the money remained A’s and the transaction was 
disposition and attempted evasion the 
statute wills. 


April 1873, Calvin Morse 
deposited $1,000 the Natick Five 
Cent Savings Bank the name 

Morse, Tr. for 
Hayes.”’ 

Hayes was nephew Morse. 
May, 1873, Morse gave the book 
Hayes who then, and afterwards 
until the time Morse’s death, had 
the care his books and papers 
his business assistant, and said: 
take care it; you outlive me, 

June 13, 1873, Morse deposited 
$4,000 the same bank taking out 
four books for $1,000 each the 
following names: 

“Calvin Morse, trust for Rufus 
Morse.”’ 

Morse, trust for Caroline 
Morse.”’ 

“Calvin Morse, trust for Maria 

“Calvin Morse, trust for Edgar 

Rufus Morse was brother, Car- 
oline Morse and Maria Hayes were 
sisters Calvin Morse, and Edgar 
Hayes was son Maria and 
nephew Calvin Morse above 
stated. 

These four books, similarly the 
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first book, were put care Edgar 
Hayes. Morse informed each 
the four persons that had de- 
posited these sums. Maria 
Hayes said: can control this 
while live, but die without 
and Caroline Morse said that 
had these sums trust; that 
could what had mind 
with the money while lived, but 
that was theirs after died. 

Calvin Morse knew the time 
these deposits that could not 
draw interest any sum over 
$1,000. November 15, 1873, 
Calvin Morse drew out the interest 
these several deposits and May 
1874, Edgar Hayes, under the 
direction Morse, drew the interest 
the deposits for which 
counted Calvin Morse. 
time Calvin Morse 
that, change the statutes, 
the several deposits could allowed 
accumulate interest the 
amount $1,600. directed 
Hayes let the interest accumulate. 
Hayes remarked him that then 
he, Hayes, would get more; 
which Morse replied, ‘‘What you 
care; think you would 
find fault with that.’ 

About year before his death, 
Calvin Morse said that 
make will; that had provided 
for his brother and sisters and 
nephew depositing money the 
savings bank. The night before 
brother and sisters, 
gone, you take these books and 
transfer the money your own 
names and say nothing nobody 
about 


this 
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Morse died March 30, 1881. 
The deposit books remained the 
possession Edgar Hayes until 
May 1882, when withdrew 
from the bank the two deposits 
made trust for himself. Hayes 
retained possession the three 
other deposit books running trust 
for Rufus and Caroline Morse and 
Maria Hayes until November, 1883, 
when delivered them the ad- 
ministrator Calvin Morse. 

The administrator brought this 
bill equity obtain the instruc- 
tion the court the disposi- 
tion the deposits. 

Held: The funds this case are 
claimed brother, two sisters and 
nephew the deceased upon the 
ground that they were given 
them severally him during his 
lifetime. The claims each stand 
upon the same 
tially, there being material differ- 
ence the evidence each al- 
leged gift. Upon the facts, 
clear there was perfected gift 
either the claimants. Calvin 
Morse retained the entire dominion 
and control the funds, both prin- 
cipal and interest, during his life and 
the facts show conclusively that 
intended that title to, interest 
in, the funds should pass the sev- 
eral claimants until after his death. 
The transaction was intended 
the nature testamentary dis- 
position and was 
evasion the statute wills. 
foliows that the funds remained the 
property the depositor the time 
his death, and belong his 
ministrator divided according 
the statute distribution. 


TRUSTEE FOR 


(Alger North End Savings Bank, 146 
Mass. 418. 


deposited money “trustee for retain- 
ing the bank book and telling put that 
money for you the bank, Held, 
statement constituted perfected gift 
assented the latter, and upon A’s death, 
entitled tothe money against the adminis- 
trator 


George Trumbull deposited 
the savings bank $1,000 the name 


“George Trumbull, trustee for 
Achsie 


Achsie Wood had been house- 
keeper for Trumbull and his wife for 
eleven years before his death. The 
bank book was retained Trum- 
bull and found his administrator 
among his papers after his death. 
The evidence, substance, was that 
Trumbull had told the beneficiary 
that put $1,000 for you the 
North End Savings Bank; that 
money yours.”’ 

The administrator brought ac- 
tion against the bank for the de- 
posit and Achsie Wood intervened 
claimant under Pub. St. 116, 
Sec. 31. There was finding for the 
plaintiff and the Supreme Court 
Massachusetts renders judgment 
support the finding. 

Held. The question presented 
whether there was evidence per- 
fected gift Trumbull the sum 
thus deposited his lifetime Mrs. 
Wood, whether continued under 
the control and possession Trum- 
bull until his death, and was only 
intended become the property 
Mrs. Wood the event that 
should see fit leave undisturbed 
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the time his death. the de- 
posit was the latter character, 
would attempt make tes- 
tamentary disposition the sum 
without observing the forms law, 
and the administrator would en- 
titled the possession it. 

The Pub. St. 116, Sec. 32, pro- 
vides that when deposit made 
one trust for another, and 
when other notice the terms 
the trust has been given writ- 
ing, the deposit may, the event 
the death the trustee, paid 
the person for whom such depos- 
made. But this intended 
solely for the protection the bank 
and the rights those who deem 
themselves entitled the deposit are 
not thereby affected between 
themselves. 

The difficulty this case, 
similar cases where deposits have 
been made one his own name 
trustee for another, rather 
the application the law the 
facts than the principles which 
should govern. While, Trumbull 
retained the control over this fund 
until his death, intending that 
title to, interest in, should pass 
until that time, there would have 
been perfected gift, also true 
that deposited the money 
bank, intending the same 
gift Mrs. Wood, although 
himself kept the deposit book, and 
informed her it, and she as- 
sented it, this would equiv- 
alent delivery and accept- 
ance chattel delivery and 
the gift would have been perfected. 
(Scott Berkshire County Savings 
Bank.) 

The statements the claimant, 


486 


believed, establish perfected gift 
the $1,000, assented the plain- 
tiff. They were made 
money actually bank and they 
assure the claimant, without quali- 
fication, that hers. There 
reason, matter law, why the 
court might not have placed confi- 
dence them. 


(Parkham Suffolk Savings Bank for Seamen, 
151 Mass. 218.) 


deposited sum money trust for 
retaining the pass-book. evidence was 
conflicting whether was ever informed 
before making the deposit, already 
limit deposit his own adminis- 
trator held entitled the deposit, against 
the court saving that the form the deposit 
was not conclusive the existence trust, 
and the judge was satisfied that was never 
informed the deposit, and that in- 
tended for him, hardly needed the explanation 
that full limit deposit his own 
name when made the deposit warrant 
rejection B’s claim and find for the admin- 


William 
sums, 
$1,000, the 


McCarthy deposited 
all amounting 
Suffolk Savings Bank 
his own name, trustee for 


Marcus McCarthy. The evidence was 
conflicting whether Marcus 
ever had any knowledge the de- 
posit until after the death Will- 
iam. William retained the pass-book 
and after his death 
over his administrator 
housekeeper. Prior making the 
deposits question, William had 
deposited various sums the Suf- 
folk Savings Bank his own name, 
all aggregating $1,000, which 
sums remained deposit the 
time the sums put the account 
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trustee for Marcus 
posited. 

action the administrator 
William recover the money 
the bank, Marcus intervened 
claimant the fund under Pub. 
St. 116, Sec. 31. There was 
finding for the administrator which 
upheld the Supreme Court. 

Held: The fact that the savings 
bank book designates William 
trustee for the claimant not con- 
clusive the existence trust. 
well known practice for 
people who have deposited their 
own names the full amount al- 
lowed, open new accounts 
tensibly trustees for others, but 
fact for their own 
dence that the intestate had de- 
posited the full amount allowed 
his own use was admissible 
the form adopted other than the 
intention make gift. 

the judge was satisfied that the 
money deposited did not belong 
the claimant, and that the claimant 
was never informed the deposit, 
hardly needed the explanation 
the form the deposit allow, 
not require, him the 
claim and find for the adminis- 
trator. 


(Keniston Mayhew, 169 Mass. 166.) 


deposited sum money “in trust for 
and beyond the mere form the deposit, noth- 
ing was shown indicate intention give 
the deposit Held, the are insufficient 
establish completed giftto and the money 
belongs tothe estate 


May 1890, Mary Sprague 
deposited $3,000 the New Bed- 
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ford Institution for Savings, three 
deposits $1,000 each her 
own name, one the name Mary 
Sprague trust for Chas. May- 
hew, and one the name Mary 
Sprague trust for Nancy May- 
hew. Afterwards Mrs. Sprague drew 
$500 from the account which stood 
her individual name but drew 
nothing from the other deposit ac- 
counts. Beyond the above facts, 
nothing was shown indicate the 
purpose putting one deposit 
her own name trustee for Charles 
Mayhew and one her own name 
trustee for Nancy Mayhew, and 
the parties agreed that the only act 
done Mrs. Sprague indicating 
intention give the deposits Chas. 
and Nancy was the form deposit 
indicated the book. 

The court holds that the facts are 
insufficient establish completed 
gift and that Mrs. Sprague did not 
dispose these deposits her life- 
time. 


INCOMPLETE VOLUNTARY TRUST. 


(Welch Henshaw, 170 Mass. 409. 


Where, upon the death certain 
certificates deposit were found 
her trunk with certain incomplete di- 
communicating the existence the 
certificates any the beneficiaries 
designated, and retaining exclusive 
control the papers until her death, 
the court says: are de- 
cisions this commonwealth which 
support voluntary trust which 
the settlor has attempted make 
himself the trustee, where the settlor 
has kept the property his own 
hands subject his and 
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never has informed the beneficiaries 
and the court holds that vol- 
untary trust gift under such cir- 
cumstances not fully completed and 
executed and cannot enforced, but 
that the certificates belong the es- 
tate 


(Scriven North Easton Savings Bank, 
166 Mass. 255.) 


deposited money “in trust for 
payable case death There was 
testimony that take the book, that 
the money was B’s; that reserved the right 
draw little when saw fit, but could have 
the money when wanted it. The question 
was whether valid trust was established 
favor, the facts showed attempted testa- 
mentary disposition the money. The jury 
having found gift the supreme court 
held the evidence sufficient support it, and 
that entitled the money against the 
executor 


November 26, 1890, William 
Scriven, senior, personally made 
deposit the banking roomin North 
Easton, and being unable sign his 
name, made his mark that the en- 
try the books was follows: 


his 
“William 
mark 
trust for William Scriven, Lake- 
ville, payable case death 
William Scriven, Jr., 


Brockton, 


Scriven Lakeville was the son 
Scriven Brockton. Uponthe death 
William Scriven, senior, the bank 
held the money deposited for the 
owner, whoever might be. was 
claimed both the son and the exe- 
cutor the estate the father. 

The treasurer the savings bank 
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testified that the time the depos- 
Scriven, senior, said that wanted 
his son have after his death. 
There was also testimony from the 
son that about four months after the 
deposit, the father told him take 
the book, saying somebody might. 
take and that should takeit and 
his own book and give them his 
(the niece; that the son took 
and looked over, and saw about 
what was, and then said would 
leave there until was called 
for, and that left with his father 
till died; that knew was 
there for him; reserved 
the right draw out what hesaw fit 
though knew that would only 
told him that could have (the 
money) when wanted it. 

The supreme court holds that the 
question issue whether valid 
trust had been established 
favor toentitle him the depos- 
it, whether what wasdone was 
attempted testamentary disposition 
jury who werealso told, substance, 
that what was written the bank 
book was not enough, but that inad- 
dition that, the father must have 
indicated the son some form 
language that the deposit then be- 
longed him, although could not 
have until his father’s death, and 
that this was assented the son. 
The jury having returned verdict for 
the son, the supreme court reviewing 
the testimony, upholds it, saying: 
cannot say this testimony that 
the jury was not justified finding 
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(Eastman Woronoco Savings Bank, 136 
Mass. 208.) 


made deposit B’s name “subject tothe 
order A.” showed the book, said 
was going give him, delivered tem- 
porarily into B’s possession, 
had safe, would keep for and signed 
paper saying that the money was for After 
A’s death notified the bank, but the latter paid 
the money A’s administrator. Held, there 
was completed gift and the bank must 
pay the money over again him. 


Parley Hutchins made deposit 
the Woronoco Savings Bank 
the name Eastman; 
subject the order Parley 
few days afterwards 
asked Eastman come his 
house, showed him the book, said 
was going him and de- 
livered temporarily into Eastman’s 
possession; then said would 
keep the book for Eastmanas had 
safe; the same day Eastman’s 
request, signed and delivered 
Eastman paper certifying that the 
money was for him. Hutchins never 
drew the interest upon the deposit, 
but allowed accumulate, during 
his life, doing nothing assert 
personalownership. After Hutchins’ 
death, Eastman notified the bank 
that claimed the deposit, but the 
bank thereafter paid over the 
administrators Hutchins. East- 
man brought this action against the 
bank for the deposit. The jury re- 
turned verdict for the plaintiff and 
the supreme court holds the verdict 
was authorized, resulting the 
bank having pay the money 
second time. 

Held, Upon the whole evidence, 


til 
tic 
int 
lat 
jec 
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ing 


independently the stipulation that 
the deposit was subject the order 
Hutchins, the intention make 
absolute gift was clear and the jury 
were authorized find completed 
gift the deposit the savings 
bank Hutchins Eastman. The 
intention make absolute gift 
this case than Gerrish New 
Bedford Inst., where such intention 
was found from evidence that the de- 
positor took the bank books his 
own name trustee for several per- 
sons and never delivered them and con- 
tinued draw the interest himself 
during his life, saying the per- 
sons named cestuis que trust that 
had put the money into the bank 
for them; that wanted draw 
the interest during his lifetime, and 
that after was gone they were 
have the money. 

Does the stipulation which ac- 
companied the making the deposit 
that should subject the or- 
der Hutchins negative the theory 
merely from the making the de- 
posit Eastman’s name, and plainly 
there gift day 
when the deposit was made, nor un- 
til the later day when the conversa- 
tion took place between Hutchins and 
Eastman. possible that Hutchins 
the time making the deposit 
and taking the bank book may have 
had different, not fully formed, 
intention. Whatever construction 
should arrived merely from 
perusal the language the stipu- 
lation that the money should sub- 
ject Hutchins’ the ab- 
sence extrinsic facts, there noth- 


ing the existence the 
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which prevented Hutchins from after- 
wards making absolute gift the 
money the person whose name 
the deposit was made. other 
words, the existence the stipula- 
tion not decisive itself but 
only one circumstance taken 
into consideration determining 
whether, view all the evidence, 
there was any stage the trans- 
action intention the part 
the owner divest himself the 
property question, and transfer 
another. Each case must 
determined upon its own circum- 
stances. therefore conclude that 
the evidence would authorize the jury 
find completed gift Eastman 
the day his conversation with 
Hutchins. 

The bank contends that even 
there was completed gift had 
knowledge notice thereof and can- 
not affected thereby. But East- 
man gave seasonable notice the 
treasurer that should claim the 
money. This notice was given after 
the death Hutchins and six days 
before the bank paid the money 
his administrators. The treasurer 
was already aware that the deposit 
was Eastmans name and omitted 
make any further inquiry 
Eastmans rights the 
grounds his claim. Under the 
statute 1876, chapter 203, section 
simple and easy method was 
provided which the bank could 
have protected itself declining 
pay the money the administra- 
tors the estate Hutchins with- 
out judicial determination its 
liability, and making Eastman 
party defendant action were 
brought the administrators 


q 

re- 
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ce, 
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against it. The bank appears 
have deliberately assumed the re- 
sponsibility making payment 
the administrators with knowledge 
all such facts wished cared 
know. 


SURVIVOR. 
(Noyes Inst. for Savings, 164 Mass. 583.) 
the book her possession during her life, and 
had knowledge the deposit until after the 


estate and not 


Annie Pike, deposited the In- 
stitution for Newburyport 
asum money. The account the 
book was headed: 


Pike and Mary Hewitt, 
survivor.” 

Annie kept the deposit book her 
possession during her life and was 
found her executors among her 
effects after her death. was 
never the possession Mary 
Hewitt and the latter had know- 
ledge the deposit until after the 
death Annie. 

Held, upon these facts was rightly 
held that the deposit remains the 
property the original depositor 
and that her entitled 
recover. This settled series 
decisions this commonwealth 
well elsewhere. 


THE SURVIVOR. 


(Cogswell Newburyport Inst. for Savings, 165 
Mass. 524.) 
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headed and payable either the sur- 
vivor.” Upon conflicting evidence gift, 
was found that deposited the money this 
form she had the full limit her own name. 
the money. 


Margaret McCormack deposited 
money, and the account the 
ings bank was headed: 


“Margaret McCormick and Ellen 
Dockery, payable either the 


Upon the death Margaret, this 
action was brought her adminis- 
trator against the bank and Ellen 
determine the ownership the de- 
posit. 

There was evidence the trial 
that the deposit was made the 
name the deceased and Ellen for 
the reason that the deceased had al- 
ready deposit the full amount 
upon which she could allowed in- 
terest. 

The claimant, Ellen Dockery, sister 
the deceased, testified that she 
knew the book for more than nine 
years; that when the deceased was 
her house Boston she gave the 
book ‘‘tome understand that the 
money was that said 
the money was put there 
drawn her that Ellen was 
take the number the book 
that anything happened Mar- 
garet, Ellen would have the number; 
that the husband Ellen took the 
number and that the 
thought was kept the valise 
Margaret. 

Thomas Dockery, husband Ellen, 
testified that when his wife brought 
the book opened and took the 
number and that the last time the de- 
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ceased was his house, she said: 
his wife could not get her 
money she (his wife) could Ips- 
wich and get that book and 
Newburyport and get the 

contradict his testimony Mrs. 
Ryan, another sister the deceased, 
testified that Thomas Dockery said 
her was too bad that 
Margaret lost her money, and asked 
how much and said did not 
know; and asked him how come 
find out, and says looked 
her bank her valise; 
says she had not got much now; 
says you know?’ says 
looked her valise and seen her 
bank book.’”’ 

The judge found that there was 
gift the bank book Margaret 
Ellen, and the supreme court up- 
holds the finding, saying: 

The evidence the statement 
the husband Mrs. 
about book was ad- 
missible tending contradict his 
testimony that obtained his know- 
ledge the book seeing the 
claimant’s possession 

The evidence justified finding 
that the deposit was made the 
names the deceased and the 
claimant for the reason that the de- 
ceased had already deposit the 
full amount upon which she could 
allowed interest, and that there 
was gift the claimant. 


DRAWN AFTER DECEASE 

(Sherman New Bedford Five Cent Sav. 

Bank, 138 Mass. 581), 
Where made deposit the form shown 
above, and always retained pass-book, not 


knowing until after A’s death, held 
there was perfected trust and 
the money belonged A’s estate. The form 
trust without delivery the book suf- 
ficient declaration trust other act be- 
tween and perfect the gift. 


Urial Sherman made deposit 
his own money the New Bedford 
Five Cent Savings Bank the name 
First Central Congregational 
Society Rochester’’ with the fol- 
lowing condition annexed: 
paid order Urial Sherman. 
Principal drawn the board 
managers said church after de- 
cease Urial 

Sherman always retained the pass- 
book and never had any communica- 
tion with the Society with regard 
the deposit and the latter did not 
know until after Sherman’s 
death. The by-laws the bank 
signed Sherman provided that 
money deposited should drawn 
out only the depositor, some 
person him legally authorized, and 
that payment should made 
any person without the production 
the pass-book. They also provided 
that any depositor might designate 
the time making the deposit, 
the period for which desired the 


-sum should remain and the person 


for whose benefit was made; and 
should bound such condition 
annexed his deposit. 

Upon death, his executor 
brought action against the bank 
for the deposit and the Society in- 
tervened claimant the fund 
under Pub. St. 116, Sec. the 
action thereupon becoming proceed- 
ing between the plaintiff and the 
claimant determine which 
them the fund belonged. The trial 


er; 
the 
she 
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judge directed the jury return 
verdict for theclaimant. The Supreme 
Court, reviewing the case, directs 
contrary judgment for the plaintiff. 

Held: The money 
longed Sherman and the fund con- 
tinued his unless made gift 
the claimant when was 
deposited. gift there 
must have been transfer the fund 
the claimant, least transfer 
the depositor trustee for 
the claimant. 

this case there was transfer 
the fund and perfected gift 
the claimant. The depositor, 
having signed the agreement, was 
affected with notice the by-laws 
the bank and received and kept 
his possession the deposit book. 
never had any communication with 
the claimant respecting the deposit 
and the latter did not know thereof 
until after the depositor’sdeath. The 
only was between de- 
positor and bank. The form the 
deposit and the conditions annexed 
were parts that contract and 
some respects modified it; but re- 

gards the claimant they are nothing 
more than declarations the depos- 
itor, competent only upon the ques- 
tion his intention. 

The deposit, itself, gives 
right the claimant. matter 
merely between the depositor and the 
bank. the delivery the book, 
sufficient declaration trust,or 
other act between the depositor and 
claimant, the latter should acquire 
right, the form the deposit would 
estop the depositor, against the 
bank, from denying that right. The 
delivery the book, the other 
act, the voluntary and efficient act 
the gift; until that 
done, even the intention man- 
ifested, there can gift which 
will give legal equitable rights. 

But inference can drawn 
from the form circumstances 
the deposit, that the depositor in- 
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tended give the claimant any 
right interest the fund 
take effect during his own life and 
deprive him the dominion and 
control the property, and prevent 
him from revoking the gift. 

The extraneous evidence put 
the plaintiff, against the objection 
the claimant, does not tend 
prove perfected gift trust, 
intention that any present right 
should pass the donee. the 
contrary its whole tendency 
show that the intention the donor 
was that the gift should not take 
effect until after his death and that 
was intended the nature 
tending prove the evidence, 
competent, unnecessary and im- 

material. Whether that was was 
not the intention, there was trust 
perfected gift shown; the fund 
remains the property the deposit- 
and the plaintiff, his executor, 
entitled it. 


Booth Bristol Co. Sav. Bank, 
162 Mass. 455 

John Booth deposited various sums 
the savings bank the name 
Joseph Booth, his son, who claimed 
the deposit present. The father 
never gave the book the son ex- 
cept when ordered make 
withdrawals deposits. The father 


that never intended 


gift his son. verdict for the 
father was sustained the court 
which denies the son’s contention 
that where deposits money 
savings bank the name and 
takes out book the name 
this executed gift and the 
money belongs him. says: 
deposit savings bank not 
alone sufficient prove gift. Nor 
the fact that savings bank book 
designates the depositor 
for another conclusive evidence the 
existence 
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COURSE STUDY 
THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED NEW YORK, CONNECTICUT, COLORADC, FLORIDA, VIRGINIA, MARYLAND, MAS- 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law 
the subject all the above states—Commenced June number. 


enacted New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows: 


NEGOTIABLE INSTRUMENTS: Form and Interpre- 
tation (20—42) 

Consideration 

Negotiation 

Rights holder (go— 98) 

8. 


. Presentment for payment (130—148) 
. Notice of dishonor (160—189) 
Discharge (200—20f) 
1. Accep’ance (22c—230)) 
Presentment for acceptance (240—248) 
13. Protest (260—268) 
14. Acceptance for honor 
15. Payment for (300—306) 
16. Billsin set 
17. PROMISSORY NOTES AND CHECKS (320—325) 
Notes given for patent rights (330—332) 
19. Laws repealed: When takes effect (340—341) 
The provisions the law naturally fall under four 
general classifications. 
General Provisions. 
b. Negotiable Instruments in General. 
c. Bills of Exchange. 
Promissory Notes and Checks. 
The text the law the same all the states(with 
some slight exceptions which will noted) but the 
numbering the sections, and some states the 
articles, is not uniform, There is, however, the same 
continuity articles and text, except that some 
instances “General Provisions” follow, instead of 
precede, the remainder the act. following this 
course study with reference tothe New York act, 
asabove outlined, the reader each state can apply 
the same tne law his own state. 


NEGOTIABLE 
GENERAL. 


ARTICLE CONSIDERATION. 


have, preceding numbers, con- 
sidered the various sections Article 
which provide rules governing the form 
and interpretation negotiable instru- 
ments. negotiable instrument, perfect 


form, having been signed and delivered 


—put forth into the world commerce 
order promise for the payment 
money—it next becomes important 
inquire concerning the consideration upon 
which has been issued. 

elementary principle law that 
benefit gain some kind the prom- 
isor, loss injury some kind 
the essential the validity 
every contract. the common law, 
promise made without consideration was 
invalid and unenforceable, and order 
enforce contract was necessary 
that consideration averred and 
sudden fit generosity, should write 
“On Monday next week, will give 
chestnut then, when the 
day for the performance his promise 
arrived, should change his mind and re- 
fuse fulfil it, A’s promise, being with- 
out consideration, would unenforce- 
able sued him thereupon, 
would unable prove considera- 
tion, and could not recover. 

early exception this rule arose 
the case promises under seal. The sol- 
emn act party attaching seal 
his contract was deemed import con- 
sideration, and estopped him from deny- 
ing it. Hence, the case instruments 
under seal, consideration was presumed, 
and they were enforceable without proof 
thereof. 
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Later, the case bills exchange 
and promissory notes, further exception 
tothe rule requiring proof considera- 
tion was established, arising from the 
necessities trade and commerce. 
being the policy the law promote the 
free and untrammeled circulation bills 
and notes, ordering and promising the 
payment money, was seen that this 
policy would frustrated every sub- 
sequent taker such instrument from 
the payee was compelled, before accept- 
ing good for its face amount, in- 
quire into the matter consideration be- 
tween the original parties, satis- 
himself that was executed for suf- 
ficient consideration, which fact might 
have aver and prove the event pay- 
ment was refused, and the necessity for 
enforcement through the courts arose. 
Hence, the usage and custom 
chants, bills exchange and promissory 
notes came regarded furnishing, 
their own existence, prima facie evi- 
dence consideration; the very fact that 
promissory note, rendered unnecessary 
aver and prove what the instrument it- 
self imported. The Negotiable Instru- 
ments Law provides the following rule 
upon the subject: 


50. Presumption Consideration.— 
Every negotiable instrument deemed 
prima facie have been issued for val- 
uable consideration; and every person 
whose signature appears thereon have 
become party thereto for value. 


Thus every commercial purchaser 
whom negotiable instrument, complete 
and regular upon its face, offered be- 
fore overdue, need not bother about 
the matter consideration, but may pre- 
sume has been given fora valuable con- 
sideration the original promisor, against 
whom can enforce the instrument free 
from any defense want consideration 
provided, course, has acquired 
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good faith and for value, without notice 
any defect the title the person 
gotiating it. Furthermore, this presump- 
tion valuable consideration received 
for the instrument extends every sub- 
sequent person whose sig- 
nature appears thereon,” deemed prima 


facie have become party thereto for 


value”—and the instrument equally en- 
forceable the holder upon like pre- 
sumption, without the necessity proof 
valuable consideration, against all 
parties through whose hands has passed. 
Every negotiable instrument, therefore, 
going through the commercial world bear- 
ing the proclamation who acquire 
before maturity, good faith and for 
value, that the original issuer and all the 
subsequent parties have received valu- 
able consideration for it, which they will 
not permitted deny against any 
holder due course, the next matter pro- 
vided for the act, is—What constitutes 
consideration? have seen that 
consideration essential the validity 
every contract, and that negotiable in- 
strument, itself, imports the com- 
mercial world that has been issued (or 
indorsed) for valuable consideration, 
which presumption obviates the necessity 
for any bona fide holder for value making 
proof upon this point. But unless any 
purchaser taker gives value for the in- 
force it, and the question whether valu- 
able consideration has been given the 
holder always open inquiry for the 
benefit one who has good defense 
the instrument. Concerning what consti- 
tutes consideration, the act provides: 


$51. Consideration, What Constitutes. 
—Value any consideration sufficient 
support simple contract. anteced- 
ent pre-existing debt constitutes value; 
and deemed such whether the instru- 
time. 


Among the definitions stated 


. 
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will remembered that the word 
“value,” used the act valuable 
Sec. 51, then, defines 
consideration any considera- 
tion sufficient support simple con- 
tract, and more detailed information 
cient support simple contract, and 
hence support negotiable instru- 
ment, must resort the rules 
the common law. The following state- 
ment taken from Conover Stillwell, 
Law, 54, will suffice: 


consideration, support prom- 
ise, may either benefit accruing 
the promissee. 

consideration emanating from some 
injury inconvenience the one party, 
from some benefit the other party, 
valuable consideration, But give 
consideration value sufficient for the 
support promise, must either 
such deprived the person whom the 
promise was made right which be- 
fore possessed, else conferred upon the 
other party benefit which could not 
otherwise have had.” 

After defining valuable consideration 
any consideration sufficient support 
simple contract, the act goes pro- 
vide that “an antecedent pre-existing 
debt constitutes value; and deemed 
such whether the instrument payable 
demand future time.” 

explanation this provision must 
borne mind that throughout the 
states the Union there has been con- 
siderable conflict authority upon the 
proposition whether one who acquires 
negotiable instrument exchange, not 
for present value given, but merely 
collateral security for already existing 
debt owing such person, was holder 
the instrument for valuable considera- 
tion, enforce it, free from all de- 
fenses which might subject the 
hands the original taker. New York, 
for example, was the settled law that 


pre-existing did not constitute 
holder for value; the rule the 
federal established the su- 
the United States wastothe 
contrary; namely, that bona fide hold- 
taking negotiable instrument pay- 
ment of, security for, antecedent 
debt holder for value, entitled the 
same protection against all equities be- 
tween antecedent parties, had 
given present money value for the instru- 
ment. The Negotiable Instruments Law 
adopts the federal rule, and thus brings 
the law the states where the Act 
force, into harmony with the federal 
law upon the subject. Hereafter New 
York, where gives his negotiable 
promissory note, payment which, 
reason some fraud part fail- 
ure consideration, cannot enforced 
against and transfers the note 
over before its maturity, satisfac- 
for valuable consideration, and may en- 
force payment the note free 
from the latter’s defense against there- 
on. 

What Constitutes Holder for 
Value.—Where value has any time been 
given for the instrument, the holder 
deemed holder for value respect 
all parties who became such prior 
time. 

This section relates the time when 
the holder gives value for the instrument. 
All parties prior that time are liable 
thereon him holder for value; and 
exchange. For example, draws 
Subsequently accepts the bill. 
liable holder for value. 

When Lien Instrument Con- 
stitutes Holder for the 
holder has lien the instrument, aris- 
ing either from contract implication 


law, deemed holder for value 
the extent his lien. 


q 
es. 

ed- 
ue; 
ru- 
ure 
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This section relates the rights lien 
holders pledgees distinguished from 
purchasers negotiable instruments. 
Negotiable instruments are frequently 
pledged with bankers security for spe- 
cific debts, for fluctuating advances 
the have seen that 
pledgee who acquires negotiable instru- 
ment security for antecedent debt 
holder for value equally with pur- 
chaser who gives present value therefor; 
but must here note the distinction 
which the act makes between the rights 
instrument acquired security fora debt 
for less amount than the face the in- 
strument; and out-and-out purchaser 
who pays less than its face therefor. 
the case lienholder pledgee, isa 
holder for value, but only theextent 
the debt lien; beyond that cannot 
enforce the instrument the face 
defense good against one not bona fide 
holder. Section provides. But 
the case purchaser negotiable 
instrument would seem later sec- 
tion (96) that can enforce full 
amount, although has paid less than 
the face value therefor. 


The following authorities will illustrate 
Section 53. 


Continental National Bank Bell, 
125 38, the accommodation note 
security certain rent. The note 
was for amount considerably excess 
the rent for which was pledged. The 
bank sought enforce the note against 
the maker, not only for the amount 
rent for which but for 
other rent contracted for the pledg- 
or, after the pledge the note. The court 
held that the bank could not enforce the 
note against the accommodation maker, 
for any amount beyond that for which 
was pledged, nor fora debt for which 
was not pledged. 

where notes were pledged 
Gordon security for his advancing $6,- 
was held that Gordon could not enforce 
the notes against the accommodation 
maker, Boppe, nor against the payees who 
had the notes for any sum be- 
yond that which had actually 
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Effect Want Consideration. 
—Absence failure consideration 
matter defense against any person 
not holder due course; and partial 
tanto, whether the failure ascertained 
and liquidated amovnt otherwise. 


holder due course defined 
Section one who has taken the in- 
strument under the following conditions: 
(1) that complete and regular upon 
its face; (2) that became the holder 
before was overdue, and without no- 
tice that had been previously dishon- 
ored, such was the fact; (3) that 
took good faith and for value; (4) 
that the time was negotiated him 
had notice any infirmity the 
instrument defect the title the 
person negotiating it. 

the hands holder due course, 
the presumption consideration con- 
clusive, and protected against de- 
fenses absence failure considera- 
tion, partial failure considera- 
tion. But the instrument open such 
defenses the hands any person, not 
holder due course, above defined. 


$55. Accommodation Party. 
accommodation party one who 
has signed the instrument 
drawer, acceptor indorser, without re- 
ceiving value therefor, and for the pur- 
pose lending his name some other 
person. person liable the 
instrument holder for value, notwith- 
standing such holder the time taking 
the instrument knew him only 
accommodation party. 

other words, one who acquires 
instrument, giving valuable 
tion therefor, not affected his right 
recovery against any party thereon 
knowledge that such party signed the in- 
strument without receiving value therefor 
and for the purpose lending his name 
some other person. But this rule would 
not apply corporations which, gen- 
eral rule, are not empowered execute 
accommodation paper; and holder for 
value, taking same with knowledge that 
corporation was accommodation 
party thereon, would unable enforce 
payment from the corporation. 

the next number will begin the 
subject Negotiation the Instrument. 


The art running railroad appears 
first blush very simple and 
easily understood affair; matter mer- 
est every-day routine; occasionally some- 
what difficult prompt execution, 
case, may be, strike, washout, 
manding eminent originative ability ora 
much more than ordinary outlay men- 
tal vitality. 

The tourist, beguile while travel, 
looks over his time-table, folder, and 
finds world information; marvel 
comprehensiveness 
the blended geographical 
and chronological arrangement matter; 

and model directness statement 
and lucidity style. And thereby, 
reads, allured into reeling off,to the 
rhythmic unwinding the miles, quite 
readable little essay his own 
know about railroading.” 

What know, shall after- 
wards accumulate conversation with 
conductors, porters, presidents, attorneys, 
brakemen, ticket agents, expressmen, line- 
men, directors, paymasters, bookkeepers, 
telegraphers, engineers, civil engineers, 
stockholders, auditors, baggagemen, su- 
perintendents, tracers, treasurers, clerks, 
bondholders, switchmen, financiers, me- 
chanics, advertising agents, and army 
employees and officials one depart- 
ment after another, will time bury out 
his sight his premature, well-meant 
effort, and leave him wiser and quieter 
seeker after further information. 

The tale Tom Hunter belongs 
unscheduled moral extreme transport- 
ational life, and shows that while may 
one thing torun the trains railway, 
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THE AUDITOR AUDITED. 


may quite another run earth 
bolting embezzler the funds rail- 
gion responsibility not hitherto covered 
with adequate track traceability; kind 
fringe borderland loose financial 
trust whose outer limit was said lost 
the sands the desert. This mone- 
tary Mauvaise Terre, which tradition- 
ally semi independent official, known 
the auditor, could answer his superior’s 
questions upon the understanding that his 
superior was not question his answers, 
being gradually brought, the genius 
and persistency administrative heads 
affairs, under government and account- 
able control; and President George 
Smith, Atlanta, belongs the credit 
having, the interests justice, brought 
the services the Governor and Senators 
his state, the legal certified account- 
ancy another state, the President and 
Secretary State the United States, 
the Sultan distant empire, and the 
best detective bureau the world, 
bear conjointly and simultaneously the 
important problem how audit the au- 
ditor. 

When Mr. Smith, who, after graduation 
college, began his education the 
modern science administration 
private secretary the Governor 
Michigan, and had continued various 
executive capacities connected with trans- 
portation companies, was placed, few 
years ago, charge the Atlanta and 
West Point Railroad and the Western 
Railway Alabama, began the inau- 
guration certain new and approved 
methods business; and due time ar- 
rived the accounting department. 
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Thomas Hunter, who had been for 
some years the official auditor, was 
hearty accord, apparently, with the utili- 
zation all modern safeguards against 
loss profits; and cheerfully turned over 
the books his office every then 
the inspection expert account- 
ant. The new president, however, de- 
cided—though not necessity any 
attitude mere suspicion—that all ex- 
amination audit, whether known 
official expert, should accomplished 
upon some final basis responsibility; 
and this one crucial thought practical 
man fired the train which unearthed years 
fraud and embezzlement amounting 
many tens thousands dollars. 

The State New York had recently 
placed the higher scientific account- 
ancy upon legal professional footing; 
and had empowered the Regents the 
State University confer the title Certi- 
fied Public Accountant, with exclusive 
right use the initial letters A., 
upon those whose study, experience and 
mental calibre had fitted them origin- 
ate, examine, and comprehensively con- 
trol books and methods account any 
great financial organization. Charles 
Waldo Haskins, C.P.A., had been elected 
president the State Board Examin- 
ers appointed the Regents, and the 
newly formed State Society Certified 
Public Accountants. With this gentleman 
and his business partner, Elijah Sells, 
C.P.A., President Smith put himself 
communication, with the result that Has- 
kins Sells, firm established reputa- 
tion leaders the profession, were en- 
gaged make independent audit 
the accounts his companies, and that 
accountants appeared At- 
lanta Monday, October 16, 1899. 

Hunter, the auditor, genial Corkonian 
and many friends Atlanta, 
welcomed accountants with character- 
istic cordiality, placed the books their 
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disposal, and took but pleasing 
matter course that his ledger accounts 
all balanced nicety. But when his 
vouchers were called for, said feared 
they had not been carefully preserved 
and that, moreover, his friend, the former 
expert, had never asked him for his vouch- 
ers; and when the accountants answered 
that unless the vouchers were forthcom- 
ing all the offices along the line must 
needs checked separately, his one 
wandering remark was, that his poor wife 
lay sick Virginia, Thereupon dis- 
appeared, leaving trace; and not for 
some days was assuredly known that 
had fled fugitive, and that for years 
had been paying away installment after 
installment his honor the price 
great round-trip ticket leave that 
should bring him back due course 
the point his departure and 
prison. 

The investigation had been conducted 
very quietly for two weeks when, 
Tuesday morning, October 31, Atlanta 
was startled the announcement that 
President Smith had checked out num- 
ber railroad men; among them, Tom 
Hunter, the well-known society man; and 
that accountant Sells was auditor pro- 
Many incriminating papers had 
been secured Sells; and when the 
vouchers had been got together, one 
his accountants had made comparison 
with the books, and had discovered short- 
ages several offices, all having close re- 
lation one general shortage the 
office the auditor. Before the end 
the first week November, the account- 
ants were able assert positively that 
Hunter had stolen many thousands dol- 
lars; and upon their affidavit that effect, 
and with additional testimony from two 
clerks the auditor’s office, court war- 
rant for his arrest was sworn out Pres- 
ident Smith; and the following session 
the grand jury, was indicted for em- 
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bezzlement and fraudulent conversion. 

Meanwhile, Mr. Haskins, direction 
President Smith, had taken measures 
New York for the apprehension the 
fugitive; the Pinkertons had undertaken 
capture him; and detective Rodgers had 
been detailed find him. Rodgers 
learned that Hunter left Atlanta 
while the opening festivities the State 
Fair were going on, and that his wife had 
returned home alone few days later; and 
that had been transient guest the 
Marlborough New York City. Thence, 
clue was picked which led the 
pier the White Star Line steamers; 
and was learned that had sailed 
the second cabin the ocean greyhound 
Majestic Wednesday, October 25. 

was now known that would arrive 
Cork harbor the following Wednes- 
day; and was not doubted that would 
his old home Bandon, few miles 
distant. claim protection sub- 
ject the Queen might set up; and 
proof positive his guilt—he was not 
even yet ex-auditor—was still incom- 
plete, least technically. Theagents 
the Pinkertons Great Britain were 
therefore instructed shadow him very 
quietly; and from the moment his step- 
ping off the steamer Queenstown until 
sailed from England, sleuth was 
his track—at Cork where listened, 
had often listened, 


The bells Shandon 

That sound grand 

The pleasant waters 

the River Lee; 
the cars, gazed back toward the 
old familiar Groves Blarney; home, 
where met with Irish welcome, 
weeks among those who had proudly 
watched his American progress; thence 
across St. George’s Channel; Lon- 
don; and the dock, where tcok the 
steamer Rome for Gibraltar Thurs- 
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day, November 30. English 
tive followed the next boat and 
learned that from the Rock his man had 
crossed the Straits into Morocco, and 
was stopping under assumed name 
the Bristol, hotel the inner market- 
place Tangier, the City” 
the Sultan. 

was already known the United 
States that Hunter had fled the Bar- 
bary coast; and President Smith had set 
movement foot secure the friend- 
co-operation his Sheriffian majesty 
bringing the delinquent justice. 
Muley Abdul Aziz, mere youth who 
spends great part his time one 
other his three capitals, the nearest 
which about two weeks inland car- 
avan, represented Tangier Min- 
ister Foreign Affairs named Sid Haj 
Mohammed Mohammed de- 
scendant the Moors Andalusia; 
very old man and poor man; long 
knownas Moor who 
stands monument integrity out 
the midst Moorish corruption. Sam- 
uel Gummeré, our Consul-General 
Tangier, grata with the young 
Emperor and his Minister, and was be- 
lieved that notwithstanding there 
extradition treaty between the two coun- 
tries, the handing over Hunter would 
not denied the President the 
United States. 

Accordingly, assistant superintend- 
ent the Pinkertons, who had been sum- 
moned from New York, and William 
Hill, attorney for the railroads, left 
Atlanta Monday night, December 11, 
delegates authorized lay the matter 
before the Executive and the Department 
State. favorable interview took 
place Washington the following 
morning; the request President Smith 
backed the courts, the senators 
from Georgia, the Governor 
Georgia ard the Secretary State, 
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met with hearty response 
President the United States; and 
while Hill returned Georgia have 
the great seal the State affixed cer- 
tain documents, the Pinkerton agent re- 
turned New York prepare Rodgers 
accompany Hill Morocco, 

preliminary the request for ex- 
tradition, Consul-General was 
instructed ask for the detention 
Hunter; and Friday, December 15, 
three days after Hill and the Pinkerton 
agent had first got Washington, acable- 
gram informed the State Department that 
Gummeré had seen Mohammed, that Mo- 
hammed had ordered the arrest, and that 
the had locked Hunter the 
Sultan’s treasury. 

The chain evidence guilt being 
complete, the question citizenship 
little importance, and extradition highly 
probable, the President the United 
States authorized officer Rodgers receive 
into his custody Thomas Hunter, 
Thomas Stevens; and Wednesday 
morning, December 20, Hill and Rodgers 
met the Secretary State Washing- 
ton, and received all necessary 
cluding the President’s warrant, the Gov- 
ernor’s requisition, and several letters 
introduction. They left immediately for 
New York, expecting sail the next 
morning for Havre direct; prudential 
considerations, however, seemed well 
touch with our Ministers Londen, 
Paris and Madrid, and return home 
the direct steamer leaving Gibraltar 
January 15. Sailing, therefore, noon 
Saturday, the Cunard steamer 
Etruria, they spent their Christmas 
the ocean and the New Year London; 
and going overland way the capitals 
France and Spain, they crossed over 
into Morocco, arriving about January 
7th Tangier, where they stopped the 
Continental Hotel, some distance the 
hill toward the citadel, where located 


the Sultan’s treasury, which Hunter 
incarcerated. 

Tangier their way had already 
smoothed carefully possible, 
their task was easy one, devoid 
atious diplomatic fencing. The 
General introduced them the 
and patriarchal Minister Foreign 
fairs; Mohammed conveyed them th: 
compliments and good will his 
Majesty Muley Abdul Aziz, and wished 
above all things, for his master and him- 
self, kindly remembered His Ex- 
cellency the President the United 
States; and the Bashaw was thereupon 
ordered, the name the Sultan, 
make the transfer the prisoner the 
American delegates. Passing and 
across the open court the Citadel, and 
ascending few steps flanked the right 
with empty coffers, they entered gloomy 
unfurnished room the treasury, where, 
still possessed just five one-cent pieces, 
and under the eye, for the past four weeks, 
another five night, was who, when 
had spruced and had shaved away 
long growth dusty beard, would again 
Tom Hunter. With the Atlanta law- 
yer and the New York officer gladly 
left, not indeed the loathsome 
rible city prison Tangier—a description 
which man can read unmoved, and 
into which the chief the night-watch 
had recently been thrown for stealing— 
but his unwelcome office the Treasury, 
and accompanied them the Continent- 
al. This was Thursday, January 11; 
and the same day the steamer had left 
Genoa for New York, and would arrive 
Gibraltar four days. The intervening 
three days passed quickly; all them 
Sabbaths that part the world; Fri- 
day the Mohammedan, Saturday the Jew- 
ish, and Sunday the Christian; and 
Monday, when the German Lloyd steamer 
Kaiser Wilhelm stopped the Rock, 
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just across the narrow straits, the attor- 
ney, the detective and the prisoner went 
aboard and began their homestretch across 
the more than miles ocean that 
rolls between the Pillars Hercules and 
the Statue Liberty 

Atlanta was the vive the tele- 
graph ticked off the return 
auditor whose great round trip 
outward toa prison and was inward 
vessel was off Is- 
land; was quarantine; was the 
dock New York. The trio were 
their sleeping car; the train had started; 
was Washington. Hunter had been 
interviewed; was speeding the 
“Land the Sky;” would arrive very 
early the morning. crowd awaited 
the train when, the morn- 
ing Friday, January 26, pulled 
the Union Depot Atlanta. But the de- 
tective had already dropped off and had 
slipped his prisoner away breakfast. 
About eight hours after his arrival At- 
lanta, the ex-auditor, unable secure 
bond $30,000, was sent the jail pop- 
ularly known the Tower await his 
trial, and Rodgers left Atlanta for New 
York. 

Early Monday, April 23, Hunter 
was called trial before Judge Candler 
the criminal branch the superior 
court. Both sides the case were repre- 
sented able counsel. The defence 


failed produce witnesses, and confined 
itself lively cross-examination those 
the prosecution, chief whom were 
President Smith, Mr. Sells and Fero 
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the corps accountants. Benjamin 
Hill, cousin the lawyer who had 
been sent Morocco identify the pris- 
oner, and who was associated the pros- 
ecution with his brother, the State Solicit- 
or, explained how Hunter had concealed 
his shortages dividing them up, just 
before the appearance the expert, 
among all the offices along the line, 
that unusual amount ever appeared 
due from any one station. ad- 
dition this general method proced- 
ure, was shown that had extorted 
money from agents reimbursement 
shortages which himself had created 
their books previous unauthorized col- 
lections. testimony, as, standing 
for nearly four hours amid ledgers, bun- 
dles vouchers, and papers all kinds, 
described how the figures had been 
juggled, was the picturesque feature the 
trial; and the speech State Solicitor 
Charles Hill was model forensic 
eloquence worthy the famous Senator, 
his father. the accused, 
which had been expected with much in- 
terest, amounted little else than gen- 
eral denial; and Wednesday, April 25, 
the jury having deliberated thirty-five min- 
utes, was found guilty the crimes 
laid his charge, and was sentenced 
hard labor the State Penitentiary for 
five years. From court, was remanded 
the tower, whence, Monday, May 
1900, having been assigned work 
the brick-yards the Chattahoochee 
Brick Company, was removed the 
prison camp the State Penitentiary. 
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PRACTICAL BANKING. 


Extracts from Address Hon. Kilburn, Superintendent the New York 
Banking Department, the Annual Convention the State Bankers’ 
Association, covering the Payment Interest Deposits, the De- 
claration Dividends and the Incurring Bad Debts. 


The advantage which deposit 
account ought afford often sacrificed 
engagement pay interest daily 
balances. There may exceptional con- 
ditions here and there where bank 
justified thus bidding for deposits, but 
they The great earning power 
abank resides the deposit fund, and 
mistaken and unnecessary policy 
impair offering high rates in- 
terest. With the obligation carry 
reserve, with the losses which will occas- 
ionally occur, however careful manage- 
ment may be, and with the certainty that 
times the loan demand will slack, 
the rate interest which bank can pay 
general deposits and still make profit 
them must low, indeed can af- 
ford pay any all. The bank which 
has had perhaps the greatest success 
any this country has held inflexibly 
the rule throughout its existence 
three-quarters century not pay in- 
terest deposits, and its example one 
which would wise for others fol- 
low. ‘The public needs the banks de- 
positories, and derives enough accom- 
modation and benefit from the gratuitous 
incidental services which the banks ren- 
der this department constitute fair 
compensation for such use deposits 
the banks enjoy. This question 
haps created more embarrassment the 
banking fraternity than any other. 
prevalent the custom paying interest 
individual deposits that to-day con- 
stitutes, opinion, greater hin- 
drance successful banking than any 


other one thing with which bankers have 
such extremes that amounts more 
than all other expenses put together. The 
question difficult one tosolve. has 
existed long and has become preva- 
lent that the depositors almost generally 
expect interest matter course 
daily balances, matter 
they may be. During term office 
have had occasion call the attention 
banks certain localities this ques- 
tion, and wherever action has been taken 
discontinue the payment interest 
materially reduce the rate, results have 
been without exception satisfactory. He- 
roic treatment must resorted 
change effected. Individual attempts 
will not prove United action 
must had, and this association can, 
opinion, deal with more important 
question. The policy paying interest, 
especially the large percentages and the 
great extent which prevail some places, 
works disadvantage both the banks 
and their customers. decreases the 
legitimate earning power bank, inter- 
feres materially with conservative man- 
agement, and places institution gen- 
basis. the borrower increases rates 
upon loans and makes necessary for 
bank resort least all legitimate 
means increase its income through 
dealings with its customers. Ithink Iam 
acquainted with and appreciate the diffi- 
culties the way, and yet believe that 
with united effort the payment interest 
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individual depositors banks dis- 
count can reduced reasonable 
basis, not entirely abolished, without 
material loss deposits, and certainly 
with the result increasing the net earn- 
ing power the bank and the same 
time lessen rates legitimate borrowers. 
Perhaps the question may more diffi- 
cult solution places where trust com- 
panies savings banks are located, but 
even here united and determined action 
will accomplish much. cannot too 
strongly advise this association earnestly 
consider this matter and attempt its 
satisfactory solution. 

would like say something about the 
policy banks with reference the de- 
claration dividends, know that 
treading delicate ground and that many 
will not agree with view upon 
this subject, but believe that certain 
cases and under certain circumstances the 
payment dividends one the great- 
est obstacles success that banks ex- 
down any specific rule which 
governed, but general proposition 
insist that all banks would succeed better 
they deferred dividends until their 
plus equaled their capital. Many hold 
the mistaken notion that the declaration 
success and strength and that business 
will attracted the bank such 
course, and that, the other hand, the 
failure declare dividends evidence 
that the bank unsuccessful. would 
rather have the attractiveness large 
and growing surplus increase the busi- 
ness bank than all the solicitation 
that may possible. Men will not usual- 
deposit their money account 
friendship bank about whose stability 
they have any doubt. The ordinarily 
prudent man will above all things sure, 
can be, that the institution 
which deposits his money safe. 


individual who spends all earns 
pursuing exactly the same course that 
bank does which insists upon dividing 
among its stockholders all its earnings, 
and entitled proportionately the 
same credit and The 
stockholders lose nothing allowing the 
earnings accumulate and put into 
surplus. Their stock increases value. 
The earning power the bank made 
greater. The bank becomes more inde- 
pendent, and, course, stronger and less 
liable meet with serious trouble. You 
show hank whose policy has been 
divide all its earnings except what the 
law compels carried surplus, and 
will show you comparatively weak in- 
stitution, which all the struggle 
for existence, and whose promise 
the future not the brightest. 

have suggested that without infalli- 
bility the part its managers, bank 
will lose mere less money from bad 
debts. Not only this the case, but 
many banks after knowing that debts are 
bad, insist upon carrying them their 
assets. this method they not only de- 
ceive their customers and the public and 
their own stockholders, but they seem 
try foolthemselves. bad debt, 
one which reasonably so, has more 
piace the assets bank than blue 
sky. bank should hesitate charge 
profit and loss debts which are bad. 
This may heroic treatment, you say, 
and may diminish the surplus bank 
cause alack confidence and per- 
haps upon the institution. this 
the result, then grant you that 
some other method ought perhaps 
adopted, and the only method can sug- 
gest that bank paying dividends 
stop those dividends until its future 
earnings are sufficient repair the losses; 
that the stockholders eliminate the bad 
debts putting money their stead. 
statement which does not reflect sub- 
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Stantially the true condition bank 
not only misleading, but itself 
dishonest, and president cashier 
board directors, has the right morally 
legally issue statement which does 
not, least their opinion, reflect sub- 
stantially the true condition the insti- 
tution. not believe that 
trouble conducting banking successfully 
the simple rules which have called 
your attention are observed; but specu- 
lative enterprises and chances taken be- 
cause large rates interest, and slip- 
shod methods doing business, will all 
sooner later bring trouble and disaster. 
What have said does not apply any 
particular section thestate. just 
necessary among the large institutions 
our state the smaller, and until 
all the banking fraternity the state 
understand, believe most them now 
do, that the methods which have 
called your attention are necessary 
successful banking, will not have at- 
tained perfection the conduct 
this business, which not only desirable, 
but easily possible. This cannot 
brought about legal control and re- 
strictions. The provisions our banking 
laws arereasonable and just, and undoubt- 
edly have great restraining influence, 
and obeyed, willdo make bank- 
ing successful and safe; but law un- 
accompanied judgment and discretion 
and safe methods can accomplish much; 
and, therefore, not enough that the 
letter the law kept, perhaps the 
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spirit it; all the other things.to which 
attention called must added order 
bring about that success which believe 
possible must remember 
that after all the main, the money 
other people which are handling, 
and that while with our own may doas 
please, bankers are acting sub- 
stantially fiduciary capacity, and are 
accountable our depositors 
holders. this connection, wonder 
would embarrass any present 
were speak loans and accommo- 
dations directors and especially 
presidents and cashiers. However, let 
disclaim any intention criticise into 
loans this kind. contrary, 
xept within due bounds, there can 
objection them. Usually the 
best loans bank. But what refer to, 
and what wish toimpress upon 
tention, the fact that have discovered 
instances where bank funds were being, 
uot unlawfully, but unduly, used this 
direction, creating the impression that 
directors individuals, were borrowing 
money which they could not have obtained 
had they had the power officials 
loan it. 

hope have not created the impres- 
ing conditions the banks our state. 
the contrary, [have simply called your 
attention evils whichall should strive 
avoid, and methods and rules con- 
duct which, opinion, will profit- 
able employ. 


Virginia Bankers’ Association: 


was good fortune last year 
Huntington the time your annual 


meeting, and the invitation your 
President, Mr. Gilkeson, had the pleas- 
ure attending both your business and 
social meetings. When then accepted 


Wilson was born Ottawa, Canada, 
1862 and received good common school 
and collegiate education. started out 
life trying farm the West, but after de- 
voting year and agricultural pursuits, 
concluded that had enough that line and 
that farming was not his forte. then en- 
tered the Bank Toronto, Canada, 
where for five years. 1885 
enlisted and went the Canadian 
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Convention the West Virginia Bankers’ Association. 


Mr. President and Gentlemen the West 


informal invitation attend the meet- 
ing this year Grafton did not expect 
find myself active participant it, 
but Mr. Sands has asked read 
paper-on the subject credits have 
pleasure acceding his wishes. 

The word derived from the 
Latin verb Credo believe). The best 
authorities commercial credit 
based upon sound business principles, 
only when the recipient can sur- 
plus convertible assets over liabilities 
equal to, more than, the amount 
credit given. fact, that credit 
has always been regarded depending 
upon more than one factor. other 
words, commercial credit based not 
upon capital, but takes into con- 
sideration two other elements, viz., char- 
acter and capacity. Itis this predication 
which has led the statement that the 
credit corporation relatively not 
corporation can have capital, can also 
acquire character certain extent, but 
the element capacity can lie only with 
those managing its affairs. 

From the earliest records civilized 


northwest the half-breed rebellion and 
was lucky enough get some real Indian fight- 
ing. 1886 went Pittsburg, Pennsylva- 
nia, with Dun Co. and the follow- 
ing year became located Wheeling, West 
Virginia, manager the Dun Co. 
Mercantile Agency that place, which post 
still holds. Mr. Wilson naturalized Amer- 
ican citizen and was married Wheeling, West 
Virginia. 
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communities, the student Political 
Economy finds that the question credits 
has factor the every day trans- 
actions business matters. Probably 
the earliest exponent credit, 
find to-day, was Mr. Herris, founder 
the London banking house Herris, 
Farquhar Co.,who, the year 1770, 
inaugurated the system letters 
credit have now common use 
all trade centres the world. When 
this system was successfully exploited 
occasioned complete revolution, 
prior that, the traveler leaving his 
home was compelled carry sufficient 
amount currency vogue enable 
him meet necessary expenses both 
traveling and purchasing, often con- 
siderable personal risk. 

While the question credits isa wide 
one, modern credit, seems me, may 
properly divided into three general 
heads: 

First—That between the retail mer- 
chant and his patron. 

between the wholesaler 
manufacturer, and the person firm 
whom selling goods. 

Third—As between the banker and his 
customer. 

the first case the matter somewhat 
simplified. The trader and his prospec- 
tive debtor reside the same town 
community and the transactions are for 
the every day purchases necessities 
life. this case the credit has de- 
termined the moment sale, and the 
merchant relies his personal knowledge 
the applicant whether should 
entrusted with the desired goods until 
the next dividend period arrives, until 
the coming pay day, but this much 
implies the knowledge which begets con- 
fidence the larger more distant 
transactions the wholesaler banker. 

Inthe more extended field the whole- 
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saler the credit department has become 
itself. 

The man,” who decides 
the merits the applicant, has upon his 
shoulders, more than any other, the re- 
sponsibilities the business and the pos- 
sibilities its successful continuance. 
The active up-to-date man that line 
realizes that has acquire know- 
ledge not only his financial 
circumstances, but has inject himself 
into that debtor’s personality—in fact, 
become partner with him the ex- 
tent their interests are mutual 
and understand fully the different phases 
human nature, which lead success 
failure the commercial world. For 
this knowledge compelled depend 
sources outside his own establishment, 
and from this fact has grown the great 
commercial agency system the present 
century. 

You have probably ail story 
the two honest old Pennsylvania 
One wanted borrow some money and 
his friend had loan, after much 
consideration they managed draw 
note regular form promising pay 
But then arose the puz- 
zling question which was the proper 
person retain the paper until the day 
settlement came around, and after 
much thought they finally decided that 
the maker was the proper person, his 
friend triumphantly asserting that 
was the one who had pay the money 
should hold the note memorandum 
that effect. need scarcely say that 
the credit man who handled his affairs 
such “trusting would find 
his business woefully the wrong side 
the ledger the end the year. 

The best credit man, both himself 
and his customer, the one who insists 
most emphatically the terms pur- 


chase agreed being strictly adhered to. 
Thecareless debtor who allows his pay- 
ments lag until owing the indul- 
gent creditor for purchases long over due, 
inclined finally transfer his affections 
elsewhere, and when has cash ex- 
pend, goes some other house 
opens credit some other city, often 
resulting the old-time friend then 
closing him, causing disaster all 
round. 

The long-winded debtor never sat- 
isfactory customer. 

Now the third head—the banker 
and his customer. 

trust you gentlemen will not feel 
assuming too much venturing 
ground with which you are more familiar 
than but the banker “Father Confes- 
financial troubles for advice and assist- 
ance our physician for our 
bodily ailments, and when—as sometimes 
happens—we are turned down for that 
little loan overdraft desire, are 
unpleasant medicine and feel that after 
all the doctor knows best what for our 
good. 

With the banker again the knowledge 
which inspires confidence the keynote 
his decisions, and whether accepts 
security for his loan collateral which 
believes good, lends the money 
with which his depositors have intrusted 
him, the paper (endorsed otherwise) 
his debtor, isagain partner with 
that debtor the amount interested 
until gets back his own again and with 
proper interest. 

own particular line business 
can say, from experience, that the banker 
has more power make unmakecredit 
than any other class business men. 
The average merchant being ap- 
proached for statement his assets and 
liabilities, and general claim confi- 
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dence, almost every case, where the 
desired information furnished, 
his banker its truthfulness, 
cases where declines make per- 
sonal statement will say “that his banker 
knows all about his affairs, see him, can 
tell all about Now, while this dis- 
tinctly complimentary the banker 
throws grave responsibility him, 
making him the factor through which the 
commercial world decide the 
merits applicant for credit, and 
believe, that the bankers 
were some extent disavow that re- 
sponsibility and urge upon their customers 
the necessity business man the 
present age stating his own affairs, and 
not hiding behind his banker, that 
would have more perfected credit sys- 
tem vogue and that all would benefit 
it. However, you all know, the 
banker has this responsibility thrust 
him many instances, and they assume 
with full knowledge its importance, 
and therefore, outside their own spe- 
cial sphere action, help largely 
mould the credit system the country. 
You all know how frequently weak ac- 
count has been tided period 
business depression panic the judi- 
cious management the bank, and how 
fatal merchant when his paper 
check thrown out and goes the 
notary for protest. 

the general question credit 
may said that ithas probably been the 
largest and most potent engine progress 
during the past fifty years. has gone 
hand and hand with the development 
the country all branches business, 
the building railroads, steamship 
lines and making possible 
ters the world meet one common 
fraternity business pursuits. 

While special statistics are available 
show the actual amount credit trans- 
actions this country during year, the 
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following figures failures for various 
years from 1875 the present show 
what large sums the “bad credits” grow. 
the year 1875 the number failures 
reported was 1982, with total liabilities 
$201,060, 333; average liabilities, $25,960. 
1880, failures 1432; liabilities, $65,- 
752,000; average, $13,886; total 
number 3,223, liabilities $189,856,964; 
average $17,406. 2772, liabilities 
$90,879,889; average 

The dream the credit man per- 
fected cash system buying and selling, 
but may safely set down that this 
will never exist. While all portions 
the world are brought close touch now 
modern methods traveling, the 
post and telegraph, 
tions credit basis absoiute neces- 
sity. 

item has recently been going the 
newspaper rounds the effect that firm 
engaged business Sedalia, Mo., had 
for thirty years kept account books. 
They did strictly cash business and 
divided the day’s receipts each night, 
and share alike, and when bill 
goods was purchased each partner paid 
one-half the money out his 
pocket. 

had the curiosity investigate this 
and found all essential particu- 
lars true. The firm were en- 
gaged the grocery business for many 
years. During the pioneer days Sedalia 
they did quite business and made con- 
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siderable money, but for the past ten 
had done but little and more 
houses had taken the trade. 

have also been told firm 
who did business for years under the san 
system, but these are isolated cases 
are exception that proves the rule.” 
And now few words about our Moun- 
tain State, which all love. The de- 
velopment within our borders during the 
past ten years has been such that may 
all take personal prideinit. the sur- 
face our forests, with their thousands 
acres timber, have been thrown open 
the markets the world and have but 
dig for untold wealth coaland oil 
leap forth for enterprising capital se- 
cure and turn into the channels com- 
merce. Improvement can noted 
all lines business and the banking in- 
terests have not been slow realize the 
necessities the times; and that they 
have kept pace with the requirements 
the state shown the statistical fig- 
ures with which you are all familiar, and 
the conservative and capable manage- 
ment evidenced the few failures that 
have occurred. 

With our hand onthe plow progress, 
not looking back save view with pleas- 
ure the straight furrow prosperity left 
behind, taking our motto 
God, and just dealings all men,” 
may confidently look forward 
greater happiness and prosperity for the 
residents West Virginia. 
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LEGAL DECISIONS. 


BANKING LAW. 


Department embraces all the newly decided cases importance bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study the merchant, the depositor and the bank student seeking 


Certain shares national bank were 
held another national bank colla- 
teral security indebtedness one 
The shares stood upon the records the 
name “F. Cranston, cashier Old 
National Bank, Providence, but, 
fact, were owned who had pledged 
them collateral security the bank 
whose cashier was thus named upon the 
record. 

Held: The assessment liability pri- 
marily upon the owner the stock; and 
rests there unless some one, not the 
owner, holds himself out the owner 
under such circumstances lead the 
public deal with the bank reliance 
upon what represented the record 
the holding respect ownership; 
then other would estopped deny 
liability. 

etc., was such character 
suggest qualified representative hold- 
ing, and such put the public in- 
quiry; and the bank not estopped from 
showing that not owner, but only 
pledgee, the shares. 


Action Frater, receiver the Mer- 
chants National Bank Seattle, against 
the Old National Bank Providence, 
recover assessment upon cer- 
tain shares the insolvent bank, the 
ground that the Providence bank was 


Further information regarding any case published herein, will furnished application. 


LIABILITY PLEDGEE NATIONAL BANK SHARES. 


INSOLVENT NATIONAL BANK—ASSESSMENT LIABILITY— 


Frater Old National Bank Providence, U.S. Circuit Court Appeals, 
First Circuit, April 24, 1900, 


owner the From decree 
the circuit court favor defendant, 
the receiver appeals. 

District Judge. seems 
quite unnecessary add anything the 
clear and conclusive reasoning Judge 
Brown, the court below, with respect 
the questions presented this record. 
See (C. C.) Fed. 1006. 

Certain shares the Merchants’ Na- 
tional Bank Seattle were held the 
Old National Bank Providence, L., 
collateral security indebtedness 
one Barker. The shares stood upon the 
records the name Cranston, 
cashier Old National Bank, Providence, 
but they were fact owned 
Barker, and fact were pledged col- 
Barker the bank. 

The primary purpose the statutory 
assessment law was secure members 
the public dealing with corporations, 
creating assessment liability upon the 
owner the stock This where the 
primary burden should rest, and there 
where legal rules place the liability, un- 
less some one not the owner holds him- 
self out the owner under such circum- 
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stances lead the public deal with 
the corporation reliance upon what 
represented the record the holding 
respect ownership. This not 
case where the security right has ripened 
into absolute title, the situation pre- 
sents none the aspects which result 
from full bank ownership under such con- 
ditions. Again, the primary object and 
purpose such holding security for 
indebtedness. is, therefore, substan- 
tial departure from the original object 
any case find the holding not only 
worthless security, but subject 
assessment the amount its par 
value, 

If, however, party holds himself out 
owner, and the public relies upon such 
allow the holder himself from 
liability, because would thereby re- 
lieve himself the expense another, 
who was induced act upon situation 
which had held out being true 
situation. So, under certain circum- 
stances, the pledgee liable for the 
however, under 
such circumstances, would result, not 
from the primary legal obligation, but upon 
grounds estoppel, which operate 
reverse the primary legal status, hold- 
ing party who, contrary the fact, has 
held himself out the owner, and per- 
mitted the public deal with such con- 
ditions representing the truth. 
only clear cases that legal obligations 
which primarily rest upon one party are 
shifted and fastened upon another 
operation law. 

The case under consideration not 
within this rule; for, while the record 
the standing the stock did not fully 
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represent the conditions upon which 
was held, did suggest that the holding 
the bank the cashier qualified 
holding—a holding that involved 
full ownership—and was therefore suf- 
ficiently suggestive the character 
the holding put the public upon in- 
quiry the fact ownership, any 
member the public dealing with the 
bank had sufficient interest make in- 
quiry respect the actual conditions 
the title the stock. 

The argument this case that the 
record, ‘‘F. Cranston, cashier,” etc., 
effect means, and would naturally ac- 
cepted indicating, ownership the 
bank. Wedonot think this clearly 
that way present situation which 
would justify holding the pledgee the 
assessment grounds estoppel. One 
element estoppel pais that the per- 
son relying upon estoppel shall have 
acted actual reliance upon situation, 
evidence argument that kind 
this case. How would this 
questionable entry was supplemented 
sufficient for the purposes this 
case say that the entry upon the books 
qualified representative holding, and 
such put the public upon inquiry; 
and, there being evidence that the 
public the Seattle bank actually acted 
upon any belief representation 
ownership the Providence bank, the 
rules governing estoppel not operate 
create the liability contended for the 
appellant. 

The decree the circuit court affirmed, 
with costs. 


LEGAL DECISIONS. 


Tourtelot Stolteben, United States Circuit Court, North Dakota, Iowa, D., 
May 


Where the owner national bank 
shares transfers them another person 
collateral security for debt due tothe 
latter such owner, the pledgee not 
liable, owner, for assessment, upon 
the bank’s unless know- 
ingly permits himself appear upon the 
books the bank the real owner 
the shares. 

this case certificate (No. 579) for 
shares national bank was issued 
one Clifford, who assigned collateral 
security one Burden. Certificate 579 
was surrendered and new certificate 
(657) issued Burden, “as collateral se- 
curity indebtedness; lieu 
one Stolteben was substituted for Bur- 
tificate 657 was assigned 
ter the former, was 
surrendered the bank, 
cate No. 670 issued Stolteben “in lieu 
certificate 657.” Held: These facts 
fail show that permitted his 
name appear actual owner the 
stock upon the books the bank such 
manner render him liable assess- 


Action law the receiver the 
Grand Forks (N. D.) National Bank 
against William Stolteben recover 
assessment upon fifty shares stock 
$100 each, being claimed that de- 
fendant was the owner the named num- 
ber shares the insolvent bank and 
therefore liable for the assessment levied 
thereon the Comptroller the Cur- 
rency. 

The defendant refused pay the 
ground that was not and never had 
been the owner any shares said bank 


such sense made liable for the 
assessment. 

The facts were follows: June 29, 
1892, the Grand Forks National Bank 
issued one George Clifford certifi- 
cate (No. 579) for fifty shares. The 
memoranda the stub the certificate 
the stock certificate book show the 
issue certificate 579 Clifford 
stated. 

June 22, 1893, Clifford, solely 
collateral security for loan then made 
and still unpaid, transferred certificate 
579 one George Burden, assign- 
ment the back thereof; and said certi- 
ficate signed was returned the 
Grand Forks National Bank and pasted 
its stub the stock certificate book, 
and such stub, addition the mem- 
oranda above written was given: 
turned and cancelled June 22, 1893, and 
certificate 657 issued.” 

the face the original certificate, 
579, there was stamped: ‘‘Cancelled 
order the board directors, Nov. 
1893, and certificate No. 657 issued 
lieu thereof.” 

Certificate 657 for fifty shares, bearing 
date June 22, 1893, was issued John 
Burden and the memoranda the stub 
states that certificate No. 657 for fifty 
shares date June 22, 1893, has been 
George Clifford’s indebtedness, 
issued lieu certificate No. 

December 11, 1893, George Bur- 
den, while still holding the stock col- 
lateral, transferred certificate 579 the 
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defendant, William Stolteben, as- 
signment the back thereof, and the 
certificate assigned was returned 
the bank, pasted its stub the stock 
certificate book, and the stub addi- 
tion tothe memoranda above given was 
further written: and can- 
celled December 14, 1893, and certificate 
670 issued.” 

the face the original certificate 
657 was stamped: “Cancelled order 
the board directors, February 28, 1894, 
and certificate No. 670 issued lieu 
thereof.” 

Certificate No. 670 for fifty shares, 
bearing date December 14, 1893, was 
issued William Stolteben, and the 
sole memoranda the stub thereof state 
that certificate No. 670 for fifty shares 


date December 14, 1893, has been issued 


William Stolteben and that was 
lieu certificate No. 657.” 

The transaction which the certifi- 
cate Burden was assigned and certi- 
ficate lieu thereof issued defendant 
Stolteben was wholly without considera- 
tion given received the parties 
thereto, but with Clifford’s and 
Stolteben’s consent, simply matter 
convenience, for the sole purpose en- 
abling Stolteben instead Burden, 
hold the same collateral security for 
the indebtedness Clifford. 

the above facts, judgment was ren- 
dered favor defendant Stolteben, 
holding that was not liable for the as- 
sessment, and the following opinion was 
delivered: 


District Judge. the case 
the supreme court reviewed the previous 
decisions that court upon the question 
national banks such sense that 
they may held liable for assessments 
imposed the comptroller under the 
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provisions section 5151, Rev. St., and 
deduced therefrom the following rules: 


“That the real owner the shares 
the capital stock national banking 
association may, every case, treated 
section 5151.” 

the owner transfers his shares 
another person security 
for debt due the latter from such 
owner, and if, the direction with the 
knowledge the pledgee, the shares are 
placed the books the association 
such way imply that the pledgee 
the real owner, pledgee may 
treated shareholder within the mean- 
ing section 5151 the Revised Stat- 
utes the United States, and therefore 
liable upon the basis that section for 
the contracts, debts, and engagements 
the association.” 


The facts stipulated this case show 
clearly that the shares stock now 
represented certificate No. 670 are the 
property George Clifford, and that 
he, the actual owner thereof, liable 
for the assessment levied the comp- 
troller under the first the rules just 
cited from the decision the supreme 
court Pauly Trust Company. 
less clearly appears that the defendant 
not now, and never has been, the actual 
owner these shares stock, nor has 
had any interest therein even 
creditor. holds the stock asa trustee 
and collateral security for the indebt- 
edness due from Clifford, the actual 
owner the shares, George Burden. 
Under these circumstances, hold him 
liable must brought within the rule 
the following language: 


“It true that one who does not 
fact invest his money such shares, but 
who, although receiving them simply 
collateral security for debts obliga- 
tions, holds himself out the books 
the association true owner, may 
treated the owner, and therefore liable 
assessment, when the association be- 


comes insolvent and goes into the hands 
receiver. But this upon the ground 
that, allowing his name toappear upon 
the stock list owner, represents that 
such owner; and will not per- 
mitted, after the bank fails, and when 
assessment made, assume any other 
position against creditors.” 


other words, the liability the de- 
fendant, exists, because know- 
ingly permitted himself appear upon 
the books the bank the real 
owner the shares stock, and now 
permit him aver the that 
fact not the owner—would work 
fraud upon the creditors the insolvent 
association. this nature the 
estoppel based upon the fact that the 
person sought held liable has been 
derelict his duty, that has caused 
allowed his name carried the 
books the bank owner stock 
therein, whereas fact was not such 
owner. recover, therefore, this 
case, the burden upon the receiver, re- 
presenting the creditors, proving that 
the defendant has been derelict the 
particular named, for, unless that 
shown, there ground upon which 
base estoppel against the defendant. 

The query is, therefore, whether the 
plaintiff has proven that the defendant, 
with his knowledge, appears upon the 
books the bank the owner fact 
the shares capital stock repre- 
sented stock certificate No. 670, and 
the first question considered is, 
what meant the books the bank? 
provided that: 


“The president and cashier every 
national banking association shall cause 
kept all times full and correct 
list the names and residences all the 
shareholders the association and the 
number shares held each, the 
office where its business transacted. 
Such list shall subject the inspection 
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all the shareholders and creditors 
the association.” 


The evidence this case wholly 
silent with respect what shown upon 
the stock list the Grank Forks National 
Bank, and strongly contended be- 
half this defendant that the only 
book which reference can made 
determining who are deemed 
stockholders the association. cer- 
tainly must true that if, upon the list 
the Grand Forks Bank, shown 
that Clifford, and not the defendant, the 
owner the shares stock represented 
certificate No. 670, then liability 
owner cannot imposed upon the de- 
fendant showing entries made upon 
other books the bank conflict there- 
with; but does not necessarily follow 
that liability may not incurred one 
whose name does not appear upon the 
stock list required kept section 
pear that through the negligence the 
bank officials stock list had been kept, 
only partial list had been made out, 
and which contained reference the 
particular shares stock controversy. 
Under these circumstances, the other 
books the bank, such the transfer 
book stock register, should clearly 
show that the party sought held had 
permitted his name appear stock- 
holder fact, might held liable, 
under the rule stated Pauly Trust 
Company, supra, that “those may 
treated shareholders, within the mean- 
ing section 5151, who are the real 
owners the stock, who hold them- 
selves out, allow themselves held 
out, owners way and under such 
circumstances as, upon principles fair 
dealing, will estop them, against cred- 
itors, from claiming that they were not, 
fact, 

But the failure prove what the stock 
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list does show with reference the shares 
stock question must have weight 
deciding the issues this case. The evi- 
dence wholly silent upon this matter. 
absence evidence, the court 
not presume that there fact stock 
list showing the shareholders the Grand 
Forks Bank. the contrary 
duty proper stock list one im- 
posed the statute upon the president 
and cashier the association, the pre- 
sumption would that the list was kept 
required the statute. Presumably 
the books and papers the insolvent 
bank are under the control the receiver 
has not chosen toinform the court 
the contents the stock list. For 
aught the court knows, there may such 
stock list, and that upon face the 
truth stated, wit, that George 
Clifford isthe actual owner the stock, 
and that the defendant has interest 
therein. Under these circumstances the 


rule might invoked that when party 


has under his control material evidence 
upon question dispute, and fails 
produce it, the presumption that, 
produced, would against his conten- 
tion. Instead producing the stock list, 
accounting for its absence, the re- 
ceiver places his right recovery upon 
the matters shown upon the stock certifi- 
cate 

will kept mind that the real 
contention the receiver that upon 
the face this book made appear 
that the the owner fact 
the shares stock represented the 
stock certificate What, then, 
made appear the entries this book 
touching the ownership these shares 
stock? The first entry shows that the 
original certificate, No. 579, was issued 
under date June 29, 1892, George 
Clifford, thus causing him appear be, 
what fact was, the full and actual 
owner the shares stock represent- 
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the certificate then issued him 
The next entry, under date June 22, 
1893, shows that this certificate was taken 
up, and new certificate, No. 657, was 
issued place toGeorge Burden, 
the entry the stub showing that the 
transfer Burden was security only 
for the indebtedness due Burden from 
Clifford. The effect this the 
stock register showed that Clifford con- 
tinued the actual owner the 
shares stock, and that Burden held 
the same collateral security for the 
debt due him; or, other words, his 
title was that pledgee only, and assuch 
pledgee Burden could not held liable 
for assessment levied under the pro- 
visions section 5151 the Revised 
Statutes, that fact appearing the face 
the register. Pauly Trust Company, 
165 606. The next entry under 
date December 14, 1893, showing that 
certificate No. 657, issued George 
Burden collateral security, was as- 
signed Burden the defendant, and 
new certificate, No. was issued the 
defendant lieu that assigned him 
Burden, the record the stub the 
stock register showing that certificate 670 
was issued lieu No. 657, which was 
returned the bank, and pasted onto the 
proper stub the register; thus causing 
the register show that the defendant 
derived his title only from Burden, who 
was not the owner the shares, but only 
the pledgee thereof. The register, there- 
fore, its face showed just what the 
truth is—that Clifford, since June 29, 
1892, has been, and now, the owner 
fact the shares stock question; 
that the title and interest conveyed 
Burden was that pledgee only, and 
that the only title held the defendant 
that derived from Burden. 

is, however, contended behalf 
the receiver that the creditors were 
quired look beyond the single entry 
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the register which shows that certifi- 
cate for shares stock had been issued 
the defendant, and that this entry 
justified them assuming that the de- 
fendant was fact the owner the 
shares represented the certificate then 
issued. Ifthe entry relied was part 
the stock list required kept the 
provisions 5210, might well that 
the creditors would not required 
look furthef than the bare entry that 
list, but that not the fact the present 
case. now urged court shall 
hold that the creditors, ignoring what 
may apnear the stock list, can hold the 
defendant bound because 
the stock register shows that 
shareholder; and not held that this 
may not done, but held that the 
what fairly appears the stock regis- 
ter, and the inquiry not limited 
the effect single entry thereon, 
when that entry, its terms, shows that 
connection with and relation 
another and preceding entry. The theory 
which the claim receiver 
based that the parties dealing with the 
Grand Forks National Bank had the 
assume that all persons whom the stock 
register showed owners shares 
were fact stockholders within the mean- 
ing section 5151 the Revised Stat- 
utes. If, however, this book 
taken criterion for determining who 
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are stockholders the association, 
must taken whole; that say, 
determining from its contents who are 
stockholders, all entries throwing light 
upon the ownership particular shares 
must taken into account. The entry 
relied the receiver simply recites 
that certificate No. 670 was issued the 
defendant lieu certificate No. 657. 
This entry does not recite that certificate 
670 was issued defendant the owner 
the The entry silent upon 
the character the certificate issued 
defendant, except that recites that 
issued lieu certificate 657. This 
was sufficient challenge the examina- 
tion certificate 657 part any one 
who should examine the stock register 
for the purpose ascertaining who 
fact were shareholders the association, 
and that examination would have dis- 
closed the fact that the only title the 
stock held the defendant was that de- 
rived from Burden, who was not the owner, 
but only pledgee. 


Under these circumstances must 
held that the evidence fails show that 
the defendant permitted his name ap- 
pear the actual owner the stock 
upon the books the bank such 
tors under the rule laid down Pauly 
Trust Company, supra, 
judgment must for the defendant. 


CHECK IMPERSONATOR. 


CHECK ONE ASSUMING 


NAME—INDORSEMENT 


ASSUMED NAME— 


COLLECTION BANK FROM DRAWEE—RECOVERY LATTER 
MONEY PAID, 


Land Title and Trust Company Northwestern National Bank, Supreme Court 
Pennsylvania, May 21, 


stranger, falsely representing himself 


one obtained loan upon B’s 
property from the Land Title Trust 


Company, which gave him its check for 
the amount, drawn upon itself, payable 
The stranger indorsed the check 
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B’s name and deposited the North- 
western National Bank, which was 
collected from the drawee. 

action the Land Title Trust 
Company against the Northwestern Na- 
tional Bank recover the money paid 
the check the ground that the defend- 
ant, its indorsement and presentation, 
warranted the genuineness the indorse- 
ment the payee, held that the 
check, having been issued the person 
whom the drawer intended designate 
the payee, its payment. was chargeable 
the drawee the drawer; and hence 
the money could not recovered from 
the one who collected the check upon the 
indorsement such assumed payee. 


Two Justices dissenting. 


Appeal from court common pleas, 
Philadelphia county. 

Action the Land Title Trust Com- 
pany against the Northwestern National 
Bank recover money paid defendant 
Judgment for plaintiff. De- 
fendant appeals. 


The fraudulent transaction 
which gave rise this litigation may 
briefly stated: 

Dr. Herman Bissey was the owner 
premises No. 2352 North Broad street, 
Philadelphia, which wished sell. 
man who gave his name Ashley called 
Dr. Bissey, and, under the pretense 
desiring purchase the property, got 
possession the title papers, and took 
them responsible conveyancer, 
whom applied for loan $5,000, 
secured mortgage the property. 
The conveyancer, beliving the man 
Dr. Bissey and the owner the prem- 
ises, negotiated the loan. The mortgagee, 
desiring title insurance the Land Title 
Trust Company, deposited with the 
the mortgagor when valid 
mortgage should executed. When 
the matter was ready for settlement, 
Ashley went with his conveyancer the 
office the company, and was there in- 


troduced the settlement clerk 
Bissey. signed the mortgage, ‘‘Her- 
man Bissey,” acknowledged before 
notary connected with the company, and 
received from the clerk the company’s 
check, drawn itself the order 
Herman Bissey. This check, indorsed 
‘tHerman Bissey,” was deposited the 
Northwestern National Bank person 
who had opened account with 
Rogers, and was the bank 
the trust company the usual course 
business. Whether Ashley and Rogers 
were the same persons, different per- 
sons who had conspired defraud the 
trust company, and had opened ac- 
count with the bank means that 
end, whether Rogers was person who 
was innocent the matter, did not ap- 
pear the trial. Dr. Bissey had 
knowledge the mortgage until called 
six months later for the interest. All 
the parties the transaction, except 
Ashley, and possibly Rogers, were 
different person, acted good faith, 
and that reliance the good faith 
others which usual such matters. 
Ashley some means induced well 
known and reputable conveyancer be- 
lieve that was Dr. Bissey. The busi- 
ness followed the usual routine which 
hundreds such transactions are car- 
ried every day, and nothing occurred 
during its course put the other parties 
their guard. discovering the fraud 
which had been practiced upon it, the 
trust company notified the bank, and de- 
manded the return the money paid 
the check, and the refusal the bank, 
brought this suit. the trial verdict 
was directed for the plainciff. 

The case, presented the 
declaration, that the payment the 
depositor the order third person, 
whose indorsement was forged; the pay- 
ment having been made reliance upon 


( 
( 
I 
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the subsequent indorsement the de- 
fendant; the ground liability being 
that the defendant its indorsement and 
presentation, warranted the genuineness 
the indorsement the payee, Herman 
Bissey. While this statementof the 
case the trust company considered 
banker only, while fact was both the 
banker and the drawer the check, 
fairly presents the fundamental question 
involved. recovery must had the 
ground alleged, not all. 

Generally bank not bound know 
the signature the indorser check, 
and, paysa check forged indorse- 
ment, can recover the money the 
party whom was paid, proceeds 
promptly discovery the fraud. This 
upon the principle that the indorsement 
genuineness the previous indorse- 
ments. But, orderthat bank may 
recover, must appear that has sus- 
tained loss. can charge the 
payment the account the deposi- 
tor, has lost nothing, and has cause 
action. 

The question is, then, the same,whether 
consider the check having been 
drawn ordinary depositor the 
trust company, having been drawn, 
was, the real estate department 
the company, the banking depart- 
ment. While, between the bank and 
the trust company, banker, the former 
bound its implied warranty the 
indorsement, still there cause ac- 
tion unless the payment the check was 
not, against the drawer the check, 
good payment. The reason the rule 
that when bank pays depositor’s check 
check, itis held have paid out its 
own funds, and cannot charge the pay- 
ment the depositor’s account, that 
there implied agreement the bank 
with its depositor that will not disburse 
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the money standing his credit, except 
his order. 

The rule applies where check has 
been lost stolen and the payee’s name 
has afterwards been forged; but does 
not protect depositor who fault, 
intrusting check one whom has 
reason suppose will make fraudulent 
check that may readily altered, 
issuing check fictitious person. 
has done nothing increase the risk 
the bank. 

should not apply when the check 
issued one whom the drawer intends 
designate the payee. 

First. Because such case the risk 
not the ordinary risk assumed the 
bank its implied contract with its de- 
positor, but largely increased risk, 
follows that check thus fraudulently ob- 
tained will fraudulently used. The 
bank deprived the protection afford- 
the fact that bona fide holder 
check will exercise care preserve 
from loss theft, which are the ordinary 
risks. There thrown upon the bank 
the risk antecedent fraud practiced 
upon the drawer the check, of. which 
has neither knowledge nor means 
knowledge. 

Secondly. Because such the 
intention with which the drawer issued 
the check has been carriedout. The per- 
son has been paid, whom intended 
payment should made. ‘There has been 
mistake fact, except the mistake 
which made when issued the check, 
and the loss due, not the bank’s 
error failing carry out his intention, 
but primarily his own error, into which 
was led the deception previously 
practiced upon him. 

somewhat surprising that the ques- 
tion presented this case has 
more frequently. There are but few de- 
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cisions upon it, and none this state. 
But the views which have expressed 
are entire harmony with the principles 
which have recognized governing 
the decision cases arising from the 
forgery notes and checks, and involv- 
ing kindred questions. Among the more 
recent these Iron City Bank Ft. 
Pitt National Bank, 159 Pa. St. 47, 
which the cases are reviewed our 
Brother Mitchell, and said him: 

always good defense that the 
loss complained the result the 
complainant’s own fault neglect; and 
would require statute very explicit 
terms away with universal prin- 
ple law, founded incontestable 
principle justice.” 

Bank Vagliano [1891] App. Cas. 
107, the bank had been induced pay 
notice from Vagliano Bros. the draw- 
ing and acceptance the draft, and 
the case differs from this that important 
particular, cannot cited prece- 
dent. But the opinions the lords are 
instructive the questions involved 
this the principles announced 
them would settle the contention 
the defendant. Lord Selborne 
said: 

“It not, understand, disputed 
that there might, between banker and 
customer, circumstances which would 
answer the prima facie case that 
the authority was only pay the order 
the person named payee upon the 
bill and the banker can only charge the 
customer with payments made pursuant 
that authority. Negligence the 
customer’s part might one those cir- 
cumstances. The fact that there was 
real payee might another.” 

There are, however, decisions other 
states which are directly Bank 
Shotwell, Kan. 360, the facts are 
almost identical with those this case. 
himself Guernesy,who was the 
quarter section land, obtained 
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from Shotwell loan secured mortgare 
Guernesy’s land, and received from 
Shotwell payment draft drawn the 
order Guernesy. indorsed Guer- 
name the draft, and sold 
recover the bank the amount received 
the draft, was held that although 
Shotwell was deceived the transaction, 
the person with whom dealt was the 
person intended him payee the 
draft, designated the name assumed 
obtaining the loan, and that his in- 
dorsement was the indorsement the 
payee issaidin the opinion: 


“The vital point this case that 
Shotwell intended the draft sent 
the party executing the notes and mort- 
gage, and intended paid the 
person whom sent it, and whom 
designated the name Daniel 
Guernesy because that was the name 
assumed executing the notes and mort- 
gage; and therefore the national bank 
protected paying the draft the very 
person whom Shotwell intended desig- 
nate the name Daniel Guernesy.” 


Maloney Clark, Kan. 82, the 
plaintiff was induced send draft drawn 
the order his brother stranger, 
who the correspondence had imperson- 
ated his brother. The stranger indorsed 
the name the brother the 
draft, and sold the defendants, who 
were bankers. was held that under 
these facts the plaintiff could not re- 
cover. 

Robertson Coleman, 141 Mass. 
231, person who assumed the name 
Barney took Coleman, auctioneer, 
stolen horse and buggy, 
fore selling them, Coleman made inquiry, 
and received favorable report the 
standing the real owner the assumed 
name, After the sale gave check, 
drawn the order Barney, the per- 


for whom sold the team, who in- 


dorsed and parted with for value- 


a 
a 
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Payment the check having been stop- 
ped, suit was brought 
against Coleman, recovery had. 
the opinion was said: 


clear from the facts that, although 
the defendants may have been mistaken 
the sort man the person they dealt with 
was, this person was intended them 
the payee the check, designated the 
name was called the transaction, 
and his indorsement was 
ment the payee the check that 
name.” 

would follow, under this reasoning, 
that the check had been paid the 
bank would have been good payment. 
the case U.S. National Exch. 
Bank, Fed. 163, decided the circuit 
court the United States for the East- 
ern district Wisconsin, was held that 
was not liable for the payment 
check forged indorsement where the 
person who committed the forgery and 
received the money was fact the per- 
son whom the drawer delivered the 
check,and whom believed the 
payee named. Shuman had, fraud, 
obtained possession post office money 
order drawn favor Erben, which 
forged Erben’s indorsement, and 
payment the order received check 
from the postmaster, drawn the bank 
defendant, order Erben, which 
forged Erben’s indorsement, and 
was paid the bank. This decision, 
the others cited, put upon the ground 
that the intention the drawer the 
check was that should paid the 
person whom delivered it. There are 
number other cases which more less 
directly recognize the principle which 
these decisions are based, but which 
there direct ruling the subject, 
and have found none which express 
contrary view. 

The facts this case not, think, 
bring within the rule that bank pay- 
ing check toorder forged indorse- 
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ment may not charge the payment the 
drawer’s account, for the reason that the 
check the person whom the 
drawer intended the payee. 
not within the rule, the plaintiff has 
statement the whole transaction say 
that the check was intended for Dr. Her- 
man Bissey, and that alone was en- 
titled receive payment. Dr. Bissey 
had more right the check than had 
Ashley. had given nothing for it. 
one was entitled it, and had the 
truth been known, would not have been 
issued. Under the supposed facts 
which the trust company acted, Ashley 
was the owner the property, had 
executed mortgage, and was entitled 
payment. The clear intention was pay 
him, although there was mistake 
the facts which the intention was 
based. Nor the solution the ques- 
tion involved sought determining 
whether the bank was negligent deal- 
ing with its depositor, Rogers. This 
was suggested the argument, but 
mainly makeweight. The case was 
not presented argued that ground, 
and view the principles which the 
question liability must determined, 
could not have been. 

The true ground liability, any ex- 
isted, was that the bank collected the 
trust company check drawn order, 
which the indorsement was forged. 
tween the bank and the trust company, 
the drawer the check, relation, con- 
tractual otherwise, existed. The 
drawer cannot maintain ac- 
tion against one who collects forged 
indorsement from the bank which 
was drawn, although the bank paying the 
check may. The remedy the drawer 
against the bank which pays his check, 
and the bank’s remedy against the per- 
son whom paid. The liability 


| 
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the party collectingthe check arises from 
his implied warranty the indorsement. 
This liability founded contract, and 
not negligence, and exists, all, 
whether there was negligence not. But 
consider the question this light 
the plaintiff has case. The fraud was, 
effect, consummated when the check 
was delivered Ashley. would have 
received money instead check 
for it, could have drawn 
the money the banking department, 
adjoining room. Any right the 
trust company recover must rest the 
assumption its entire good faith and 
innocence, and, gave check Ash- 
ley with any reservation doubt 
his honesty the transaction, es- 
topped the fact that gave, one 
whom had reason suspicious, the 
means perpetrating fraud others. 
The officers the trust company, 
course, had doubt. They acted en- 
tire good faith, and, may conceded, 
with ordinary prudence; but the loss was 
occasioned their error, and there 
reason, legal equitable, why should 
shifted another. The judgment 
reversed, 


Dean, (dissenting). man repre- 
senting himself John Ashley called 
upon Dr. Herman Bissey, his resi- 
dence, 1630 North Sixteenth street, the 
city Philadelphia. was entirely 
unknown Bissey, but pretended that 
desired purchase house and lot, No. 
2352 North property 
owned Bissey, and which wanted 
sell. They agreed the terms, and 
Ashley got from Bissey his deed for the 
premises, the pretense that wanted 
have examined, and took away 
with him; first, however, paying five dol- 
lars account. With the deed his 
possession, Ashley called upon Taylor 
Middleton,a real estate broker unques- 
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tioned good character, and, representing 
himself Dr. Herman Bissey, the 
grantee the deed, opened with him 
negotiations for loan $5,000 
mortgage the Bissey was 
unknown Middleton, and the latter, 
assuming the truthfulness the repre- 


introduced Ashley the Land 


Title Trust Company, this plaintiff, 
Bissey, the grantee the deed, that 
might procure title insurance policy 
the premises, and also party who 
might place for him the mortgage loan. 
Bissey was wholly unknown the officers 
the company. The title was insured 
and the loan granted. The “title depart- 
ment” the company took the mortgage, 
and delivered the pretended mort- 
gagor, Bissey, its check, follows: 
“Philadelphia, Nov. 1897. 
“The Land Title Trust Company: 

“Pay the order Herman Bissey 
four thousand nine hundred and twenty- 
two 25-100 dollars, pro. mtg. No. 
2352 Broad street. 

“William Nicholson, President. 

“J. Lord Rigby, Settlement Clerk. 

The pretended Bissey then forged the 
name Herman Bissey the back 
the check, and followed this with the in- 
dorsement name Rogers, and 
presented for deposit the account 
the latter the Northwestern National 
Bank, this appellant. The bank accepted 
it, indorsed for collection, and its 
messenger sent back the title com- 
pany, whom was paid the ordinary 
course business. The man who as- 
sumed the name Rogers soon after, 
checks the national bank, drew out 
the money. about six months there- 
after the title company discovered the 
forgery Bissey’s name, and the worth- 
lessness the mortgage. Demand for 
payment being refused the national 
bank, this suit was brought. There was 
dispute the facts. The court 
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below directed the jury find for plain- 
tiff, and appeal the na- 
tional bank, defendant, assigning for 
error the peremptory instruction the 
court below. 

majority brethren are opin- 
ion the court erred. think was right. 
put the case wholly upon the principle 
rule that, where one two innocent 
persons must suffer the wrong 
third, shall stand the loss whose fault 
neglect made the loss possible. Now, 
notice the facts, concerns the Land 
Title Company: transacts business 
city, insures and places mortgages. 
Probably not one-tenth those who deal 
with are personally known its offi- 
cers. How shall identify them, and 
thus guard against swindlers? seems 
the only practicable way have 
its customers introduced reputable 
business men, who are known the offi- 
cers. That was the method pursued here. 
Mr. Middleton, well known the bank, 
who had himself been imposed upon, in- 
troduced the swindler the title com- 
pany Dr. Herman Bissey, the owner 
premises No. 2352; and this pretended 
Bissey had the deed his possession. 
Shall the company call other reputable 
business men corroborate one whose 
prudence and integrity are unquestioned? 
The company, the exercise all the 
care that any reasonable rule law 
business conduct required, necessarily 
assumed that Mr. Middleton represented 
the truth when said them, effect, 
“This man Dr. Herman Bissey, the 
owner premises 2352 North Broad 

argued that the title company 
had paid bank bills, instead 
check, would have been the loser. 
sufficient answer that did not 
pay bank bills, but check. con- 
jecture what might have been the 


case other state facts helps 
not determining the issue. may 
conjecture that if, without being identi- 
fied one well known it, the title 
company had assumed the identity 
Bissey from the mere possession him 
the deed, the loss would have been its 
own. But, impose the penalty, 
must assume some degree fault 
neglect the part the title company. 
The proof undisputedly the other way. 
did not pay the swindler the money, 
did not deliver him its check until his 
identity was vouched for one every 
way worthy belief. The pretended 
Bissey had the check. He, with very 
rare exceptions, could not have drawn 
the money any bank window 
this city without proof identity; that 
is, that was Dr. Herman Bissey, the 
payee. argued that the swindler 
had gone fromthe ‘‘title department” 
the company’s paying teller, the same 
building, would have been cashed with- 
out proof identity. had doneso, 
and received the money, that would have 
been the fault the paying teller; and, 
course, the title company would have 
had bear the loss. But did not 
present the paying teller the 
drawer. Why? Because, fair 
assume, wanted questions asked 
one who might know the real Bissey, 
require that some one vouch for him 
the real Bissey. fact, had con- 
cocted and prepared plan cheat the 
defendant bank—one which could 
get the check cashed without identifica- 
tion. take the testimony defend- 
ant’s says the check drawn 
November favor Bissey was re- 
ceived him deposit November 
from George Rogers, having been 
previously indorsed Bissey. Being 
the second indorser, the cashier had 
right assume that Rogers guaranteed 
the genuineness signature, the 
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payee; but who was Rogers, who guaran- 
teed the geruineness the indorsement 
the payee $5,000 check? The 
cashier says: himself 
Rogers called the bank, with his 
wife, less than three weeks before, and 
rented safe deposit box, with instruc- 
tions that his wife was have access 
it. had introduction, but said 
lived the neighborhood, and told 
“pretty straight bank de- 
signated box for him. The assumed 
Rogers then came several times, and ap- 
parently used the box; then, Novem- 
ber 3d, have said, less than three 
weeks afterwards, deposited the Land 
Title check; about four weeks more, 
drew all out, but cents. The bank 
had not heard known him before 
the renting the box. heard 
him since drew the last check. 
Whether his real name was Rogers, ex- 
cept from the straight story” 
told the cashier, one knows, for the 
bank made further inquiry. Whether 
ever did business Philadelphia, 
resided the neighborhood the bank, 
one knows, for inquiry since has re- 
sulted information. Yet this de- 
fendant bank, the guaranty total 
stranger, accepts genuine the forged 
indorsement Bissey, and, collecting 
the check, represents the Land Title 
Company, its own indorsement, that 
the preceding ones are 
could not have got the money out 
which was defrauded, unless had done 
so. 

these facts—and not single one 
them disputed—whose neglect enabled 
the wrongdoer successfully perpetrate 
the title company did not 
accept “pretty straight story” from 
him. Middleton had introduce and 
vouch for him. did not present the 
check the paying teller that com- 
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pany when had possession it; for, 
stated Mr. Nicholson, the president, 
that officer nothing whatever 
with, knowledge concerning, the opera- 
tions the real estate department. The 
wrongdoer believed feared identifica- 
tion would required there. pre- 


the bank, which believed total 


stranger’s straight story;” and 
the result shows that, while his conduct 
was crooked, his judgment was correct. 
Every one connected with this transaction 
was deceived the pretexts the swind- 
ler, except the Land Title Company— 
the one now, the judgment this 
court, made Dr. Bissey, allured 
the prospects sale, trusts total 
stranger with possession his deed. 
Mr. Middleton believes Dr. Bissey, 
because says so, and exhibits 
Rogers, because says so, rents him 
box, opens with him account, and ac- 
cepts his say-so the genuineness 
Bissey’s forged signature, undoubtedly 
forged himself. The title company 
believes nothing says. does be- 
lieve what Middleton says, for could not 
otherwise without practically stopping 
business. The fraud was only possible, 
view the undisputed facts, because 
the childish credulity and consequent 
neglect the most ordinary business 
precautions defendant. wouldaffirm 
the judgment. 


dissenting opinion. 


(May 29, 1900.) 

the judgment the supreme court 
adding thereto the words ‘‘anda venire 
facias nova shall issue.” Judgment 
amended granting new venire prayed 
for. 


( 
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COLLATERAL 


POWER SALE—AUTHORITY PLEDGEE—IMPROPER EXERCISE POWER, 


Laclede Nationai Bank Richardson, Supreme Missouri, Div. No. 
May 15, 


Two collateral notes, each for $20,000, 
executed St. Louis bank, authorized 
the bank default payment, sell the 
collateral public private sale 
otherwise its option, without notice, 
and apply the proceeds payment the 
notes; the bank also having the right 
itself bid for purchase the securities. 
Upon nonpayment the notes, the col- 
laterals were intrusted agent for 
realization, who after collecting $15,000, 
proceeded realize the balance 
sale. The agent served notice the ad- 
ministrator the maker that the bank 
would sell the given day 
the east front the St. Louis 
court house, and published under his 
own name without disclosing the bank 
any way, four day notice the sale 
St. Louis daily. the sale the weather 
was stormy, very few were present, the 
participants went inside the court house 
doors, and the sale was there conducted 
despite the objection the attorney for 
the administrator, and the securities bid 
the bank for $8,000, far 
cash value. 

this probate proceeding the bank 
prove the balance its claim the 
notes against the estate the maker, the 
court declares the sale the securities 
void, and that the bank must account for 
the 

particular reasons why the power 
sale the collaterals held im- 
properly exercised are set forth length 
the opinion. 


Appeal from St. Louis circuit court; 
Judge. 

Proceedings probate the Laclede 
National Bank against Richardson, 
son, deceased. From the 
circuit court reversing the 


probate court favor plaintiff, ap- 
peals. Affirmed. 

The Laclede National Bank St. 
Louis presented the probate court 
St. Louis, for allowance against the estate 
Simpson, deceased, its claim 
based upon two promissory notes made 
the deceased dated, respect- 
ively, February 1893, and February 
payable the order the bank, and due 
days after date, each for the sum 
$20,000. These notes are the form 
what known “collateral notes,” con- 
taining provisions whereby certain per- 
sonal property pledged security for 
their payment, with power sell such 
security event nonpayment the 
notes, and contain the following power 
sale: 

default payment this note 
maturity, hereby authorize said Laclede 
National Bank, any its officers, 
sell said collateral public private 
sale, otherwise, its option, without 
notice, and apply the proceeds the 
payment this note, with all damages, 
interest, charges and costs. Said Laclede 
National Bank St, also have 
the right any such sale bid for 
purchase said pledged property, any 
part its own name, and for its 
own use and 

The property mentioned these notes 
pledged for their payment, respectively, 
was numerous promissory notes, secured 
several deeds trust real estate 
Some these deeds trust pledged 
were first liens the real estate therein 
described, while others were second, and 
still others third, seems that 
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Simpson during his lifetime regular 
customer the bank, keeping deposit 
there, and that the course his deal- 
with the bank the latter made these 
loans, taking the notes and deeds trust 
security therefor, and held them the 
time Simpson’s death, which occurred 
February 23, 1893. After the death 
Simpson, the bank employed one 
Mott, real-estate broker, take charge 
and attend the collection the col- 
laterals question, placing the entire 
matter his hands, for the purpose 
realizing them. During the following 
year Mott succeeded collecting abovt 
and thereupon the bank con- 
cluded sell the collaterals remaining 
uncollected, public sale, under the 
power contained the notes question, 
and directed Mott proceed accordingly. 
February 16, 1894, written notice was 
served defendant Richardson, public 
administrator charge the Simpson 
estate, that the bank would the 19th 
public sale all the Simpson securities 
remaining uncollected, the east front 
door the court house the City St. 
Louis. This notice contained descrip- 
tion the collaterals sold, and was 
signed the bank itself. notice 
sale occur the same time and place was 
also published the St. Louis Post-Dis- 
patch the 16th, 17th and 18th 
days February. This notice, like the 
former,contained description the col- 
the book and page the record the 
deeds trust securing the same, and was 
signed Mott, Agent.” The 
opening paragraph this notice the 
following words: 


“Notice hereby given that the under- 
signed will, the east front door the 
court house, the city St. Louis, Mis- 
souri, Monday, February 19, 1894, 
sell, for the benefit whom 
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may concern, the following described 
promissory notes:” 


Here follows description the se- 
curities remaining unpaid, formulated 
the manner above indicated. the 
time fixed for the sale the president the 
bank, Mr. Hoffman, and his attorney, 
Hornsby, together with Mr. Mott, the 
agent the bank, and those 
ance the sale, congregated just imme- 
diately outside the east front door 
the court house, and, the weather being 
cold and disagreeable, was suggested 
that those present repair the inside 
the glass storm doors the entrance 
where would more 
These doors are temporarily placed the 
entrance the court house during the 
winter season and are glazed fora distance 
about three feet from the bottom. The 
printed notice the sale, published 
the Post-Dispatch, was then read Mr. 
Mott, and there, out view the pass- 
ing public, the collateral securities were 
offered for sale him, and were all ulti- 
mately bid the bank the grossly 
inadequate sum $8,825—far below 
their actual cash value. There were only 
three four bidders the sale, which 
was conducted Mott agent, and 
lasted about minutes. The face value 
the collateral notes sold Mr. Mott 
amounted upwards The 
testimony conflicting the number 
persons present the sale; some wit- 
nesses fixing the number present fifteen, 
while testified that the attendance 
did not exceed six, the outside. 
formation given the sale was very 
meagre. The defendant’s attorney, 
Nichols, who was present the sale, 
being asked Mr. Hoffman, presi- 
dent the bank, had anything 
say about the sale, replied, substance, 
that objected the sale being made 
under the circumstances, but would make 
his objections the court thereafter. 
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Previous the advertisement the sale 
there had been several interviews between 
the president the bank and Mr. Nichols 
behalf the administrator, touching 
the collaterals held the bank, which 
was agreed that the and 
the bank should act harmony col- 
lecting these collateral notes, and that 
the balance collected after paying the 
bank, any, should turned over the 
administrator. the result such in- 
terviews, Mr. Nichols testified that 
was induced believe that the bank 
would not exercise the right sell given 
the coilateral notes. 

After giving the estate credit for the 
amount for which the securities were sold, 
the bank presented its claim against the 
estate the probate court the city 
St. Louis for the balance claimed 
due the collateral notes, which claim 
was the probate court allowed for $21,- 
704.66, with interest the rate per 
cent and placed the fifth class de- 
mands. Thereupon defendant duly ap- 
pealed the circuit court, and the cause 
having been referred Crane, 
try all the issues, the referee decided that 
the sale those securities made 
Mott under the power contained the 
collateral notes was void, and required 
the bank account for all the notes pur- 
chased such sale; finding favor 
the bank only for the amount remain- 
ing due after said accounting. The bank 
filed exceptions the referee’s report, 
which were overruled the circuit court, 
and the bank brings the case here ap- 
peal. 

(after stating the facts). 
conceded that under the power con- 
tained the Simpson notes the bank had 
authority sell the securities held 
either public private sale. The only 
question, therefore, presented this re- 
cord for adjudication, the validity 
the public sale the sundry notes and 


deeds trust held the bank secur- 
ity for the loan question. The referee 
declared the sale invalid because the 
printed notice the sale did not state 
upon what authority virtue what 
power the sale was made, refer- 
ence whatever having been made the 
pledge power under which Mott was 
acting making the sale; nor was any 
mention made the ownership tke 
collaterals, nor was stated upon what 
terms the sale would made—whether 
for cash time. Besides, there was 
nothing the notice indicating 
that the sale securities was made 
behalf the bank. And, further, 
view the character and number the 
securities sold, and the manner which 
the same was secured, the four-days ad- 
vertisement was inadeqvate, point 
time, enable prospective purchasers 
examine into the value the securities 
sold. That the bank held these se- 
curities trust undoubted. there- 
fore became the imperative duty the 
bank, exercising the rights conferred 
the power sale contained the col- 
lateral notes, use the utmost good 
faith. 

Dana Coke Co., Ill. App. 371, 
discussing the power sale contained 
collateral note similar those here 
under consideration, the court said: 
sale, but creditors whom such authority 
vested, cannot exercise otherwise than 
under trust for other creditors’ benefit 
person holding property securities 
pledge occupies the relation trustee 
the owner, and, such, the absence 
special power otherwise, bound 
proceed prudent owner would dowith 
his own.” 

Colebrook, his most excellent work 
Collateral Securities (Sections and 
118), thus states the rule: power 
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enables the pledgee extinguish the 
right the pledgor redeem, will, 
other contracts affecting equities re- 
demption, construed favorably for the 
interest the pledgor, far con- 
sistent with the right the pledgee, and 
sale must not forced for barely enough 
money secure the the debt.” 

Perry, Trusts (4th Ed.) sec. 602 
the execution their powers, must use 
the utmost good faith toward all parties 
interest. proposition cannot 
too strongly stated and enforced. 
They must act impartially for every per- 
son who has any rights the estate. 
They must use every effort sell the es- 
tate under every possible advantage 
time, place and publicity. They must ex- 
ercise every discretion, far they 
have any, intelligent and reason- 
able manner.” 

devolves upon the pledgee, the 
exercise the powers given under the 
pledge, conduct the sale not 
sacrifice the securities held him; and, 
the event the pledgee unfairly unnec- 
essarily prejudices the rights the 
pledgor, the sale will Again, 
section 602x, speaking the exer- 
cise powers trustees, the same author 
says: 

are scrutinized courts with 
great care, and will not sustained, un- 
less conducted with all fairness, regular- 
ity, and scrupulous integrity. 
proper notice the sale not given, 
the proceedings are any way con- 
trary justice equity, the sale will not 
alluwed stand.” 

Nor will the trustee allowed dele- 
gate his power duty the premises. 
And where, this case, the power 
sale general, and particular form 
notes executing the power, became 
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and was the duty the bank give such 
notice reasonable and proper manner; 
and, failed the sale for that 
reason might properly have been invali- 
dated. case the notice must 
certain, both time, place, and the 
terms sale, and the securities sold must 


described with sufficient particularity 


identify the property sold, and 
6o2r. 

The purpose the notice advise 
the public the property and 
the time when, and the place where, and 
the terms upon which will 
the circumstances this case, are 
opinion that devolved upon the pledgee, 
its notice sale, refer state 
the power and authority under which the 
sale was made; butit contended 
counsel for appellant that, inasmuch 
notice was provided for the collat- 
eral notes, the bank was liberty act 
saw fit this regard, providing some 
notice was given the public 
This, already seen, not the law. The 
clause authorizing the sale the securi- 
ties question without notice must, 
think, held refer waiver no- 
tice only far the pledgor was con- 
cerned, and has nothing whatever 
with public sale. latter, have 
seen, could not made without some 
due notice the public. Otherwise, what 
could reasonably anticipated but sac- 
rifice the security for want bidders 
duly informed upon the subject? 

The power sale contained the 
Simpson notes expressly authorizes the 
bank its officers sellin case de- 
fault. There question our mind 
that making such sale the bank had the 
right act either through its officers 
any agent might designate. 
ation, well known, from its very na- 
ture capable acting only through the 


vr 
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30. 

Having decided sell these securities 
public sale, was incumbent the 
bank, the printed advertisement, 
show virtue what authority the sale 
was made. Here was one the 
strongest financial institutions the state 
seeking realize sundry notes and 
deeds trust, having aggregate face 
value over $40,000. Can said 
that, trustee, the power sale con- 
tained the collateral notes was proper- 
exercised without giving the weight 
its name the transaction, and making 
the sale its own name? other words, 
can the sale said have been made 
behalf the name the bank? 
The record shows that Mr. Mott adver- 
tised and made the sale his own name, 
and neither the notice nor conduct- 
ing the sale was his principal disclosed. 
The printed notice under which the sale 
was made was his own name, signed, 
Mott, Agent,” and says, “Notice 
hereby given that the undersigued will, 
the east front door the court house, 
the city St. Louis, Missouri, Mon- 
day, February 19, 1894, sell 
for the benefit whom may concern, 
the following described promissory notes.” 
does not appear from the notice that 
the bank was making, any wise con- 
nected with, the sale these securities, 
that the sale was being made behalf 
the bank; any reference made 
the ownership the securities sold 
These are matters respect which 
the public should have been advised 
the printed notice sale. true, 
the bank itself served written notice 
respondent similar the notice printed 
the Post-Despatch. This notice, how- 
ever, was neither read the sale, nor 
acted upon making the sale. 
though the president the bank was 


present the sale, his purpose attend- 
ing the sale was bid the property for 
the bank, which did accordingly. Not- 
withstanding the presence the president 
the bank, the sale seems have been 
conducted throughout Mott his own 
name, without any time disclosing his 
principal. advertisement had been 
the name the bank, framed 
state upon what authority virtue 
what power the sale was made, 
the public would thereby have been ap- 
prised that the bank was seeking sell 
certain securities upon which had loaned 
money, and its known financial standing 
the community would doubtless have 
called more bidders together, and result- 
more advantageous sale. But 
the notice published did not refer 
the authority under which the sale was 
being made, nor point out the owner 


collaterals. 


Moreover, the bank, our opinion, did 
not exercise proper discretion at- 
tempting make sale this class 
securities, without first giving the terms 
upon which the sale was made, and 
describing the securities and deeds 
trust, sold with sufficient particu- 
larity and certainty inform the public 
what property was sold, that 
prospective purchasers could examine the 
securities offered. The notice did not 
state whether the sale would made for 
cash, partly credit, nor undertake 
give the terms upon which was pro- 
posed make the same; nor was even 
stated that the sale would made 
public vendue the highest bidder. The 
notice should have given such descrip- 
tion the securities and real estate cov- 
ered the deeds trust that they 
could identified and examined, and the 
mortgaged premises and their value as- 
certained. Besides, the prospective 
ders were entitled know whether they 
would required pay cash, part 
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cash and part time. 
this magnitude, involving the sale 
$40,000 worth securities, the prospective 
purchasers should have been 
the terms upon which 
could have been bought. not reason- 
able suppose that the public would at- 


tend sale that magnitude 


knowing the precise terms upon which 
would made; otherwise, might re- 
sult sacrifice the securities. was 
the plain duty the bank, sale 
this character, the exercise sound 

discretion, inform the public refer- 
ence these matters; and having failed 
do, the circumstances the case, 
the sale was fairness the 
pledgor estate, etc. 

Neither did the bank exercise sound 
discretion selling these securities when 
only three four bidders were present, 
and the weather inclement that the 
parties attendance were compelled 
retire within the glazed storm doors the 
court house, and there, out the 
view, sell notes and mortgages having 
face value $40,000 and upward, it- 
self, for about one-fifth the actual value 
such securities,—a sum grossly in- 
adequate that the mere statement 
shows there must have been some mis- 
management the part the pledgee. 
such sales will not set aside for mere 
inadequacy price, providing proper dil- 
igence was used the trustee selling, 
yet where, this case, the weather was 
inclement that those present were com- 
pelled withdraw inside the storm 
doors the court house, the bidders 
few, and the sum offered low, the bank, 
the exercise sound discretion,should 
have adjourned the sale until such time 
the same could have been made under 
more favorable circumstances. Having 
failed so, the sale might for that 
reason have been set aside. 
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discussing the duty the trustee 
adjourn the sale where there were only 
few bidders, and the sum 
quate the value the property, Perry, 
journment the sale not prohibited 
the power, the donee the power may 
adjourn the sale another time. Such 
cretionary power. must exercised 
good faith. may the clear duty 
the trustee adjourn the sale, and 
evidence bad faith not adjourn; 
there are few purchasers, and the 
bids are very low and inadequate the 
value the Having power, 
under the exercise sound discretion, 
was the clear duty the bank 
journ the sale order prevent sacri- 
fice the securities, and obtain fair 
price therefor. Jones, Mortg. (2d 
The trust relation occupied 
the bank towards the pledgor made in- 
cumbent upon the former obtain the 
best possible price, and use every reas- 
onable means obtain the full value the 
pledged property. The condition the 
weather and the absence any consider- 
able number bidders rendered ad- 
journment necessary order prevent 
sacrifice the securities. 

view the character the securi- 

sold, consisting numerous notes se- 
cured sundry deeds trust differ- 
ent lots land, not think the bank 
exercised proper discretion selling 
four days’ notice. The notice given was 
wholly inadequate enable prospective 
purchasers investigate into the value 
the securities the sale 
the collaterals question, the amount 
great extent, least, the value the 
property embraced the deeds trust 
securing the same. Consequently, time 
and opportunity should have been given 
for examination the notes and prop- 
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erty covered deeds trust securing 
the same. was expecting too much, 
within the four days given, examine all 
these matters; and certainly cannot 
claimed any prudent person would have 
sold similar securities such short no- 
tice, owned absolutely himself. 
Counsel for appellant argues that re- 
spondent, his attorney, was present 
the sale, and made objection thereto, 
and consequently cannot heard com- 
plain. This point was not made the 
court below, but raised for the first time 
here. The practice this state has long 
been settled that point not presented 
and passed upon court will not 
however, this question properly before 
the court for adjudication, the point would 
have ruled against the appellant, 
the testimony shows that counsel for re- 
the presence those at- 


the circumstances. 


tendance sale, openly protested 
against the sale being made, announc- 
ing that would present his objection 


thereafter the court, thereby distinctly 


negativing any acquiescence the sale 
then about take place; and must 
have been distinctly understood the 
officers the bank that the respondent, 
had right do, questioned the 
appellant’s right make the sale under 
Having indicated 
those concerned his opposition the sale 
cannot said have acquiesced 
the subsequent proceedings; nor was 
required state his specific objections 
thereto, especially where was not asked 
do. Moreover, not claimed 
that the bank was misled any acts 
conduct the respondent his attor- 
ney. Forthe reason indicated, the judg- 
ment the circuit court will affirmed. 
All concur. 


INTEREST. 


ARIZONA TERRITORY—NATIONAL BANKS NOT LIMITED SEVEN PER CENT. 


Daggs Phoenix National Bank, Supreme Court the United States, April 30, 1900. 


national bank Arizona, seeking 
enforce notes bearing per cent. inter- 
est, was met the contention that the 
national bank act limits the rate per 
cent. rate “fixed” the laws 
the state territory where the national 
bank located, and that Arizona, the 
tate interest not fixed the laws 
the territory itself, but the parties 
permission such laws; hence, the notes 
question were usurious. 

Held: “Fixed the laws,” must 
construed mean “allowed the laws,” 
not necessarily rate expressed the 
laws; and where the statute Arizona 
provides that “parties may agree writ- 
ing for the payment any rate inter- 
est,” national banks, equally with state 
banks and citizens, may for in- 
terest therein permitted. 


The Phoenix National Bank brought 
suit against and Daggs upon 
three promissory notes aggregating 
741.73, signed Daggs, each note 
dated November 1894, and payable 
before one year from date with inter- 
est the rate per per annum. 
Also foreclose certain mortgages se- 
cure the notes executed and 

The Daggs admitted making the notes 
and mortgages, but alleged that the inter- 
est charged was usurious and violation 
sections 5197 and 5198 the Revised 
Statutes the United States. 

From judgment the Supreme Court 
the territory Arizona favor the 
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bank, appeal was taken the Supreme 
Court the United States, which affirms 
the judgment; and opinion delivered 
Mr. Justice McKenna, 

Held: section 5197 the Revised 
Statutes the United States national 
bank may charge any note interest 


the rate allowed the laws the state 


further provided, however, that rate 
fixed such laws, the bank may not 
charge greater rate than per 
greater rate knowingly charged, the en- 
tire interest agreed paid shall 
forfeited. Sec. 5198. 


The laws the territory are follows: 


Sec. When there ex- 
press agreement fixing different rate 
interest, interest shall allowed the 
rate per centum per annum all 
moneys after they become due any 
bond, bill, promissory note other in- 
strument writing, any judgment re- 
covered any court this territory, for 
money lent, for money due any settle- 
ment accounts from the day which 
the balance ascertained, and for money 
received for the use another. 


2162. Sec. Parties may agree 
writing for the payment any rate in- 
terest whatever money due be- 
come due any contract; any judgment 
rendered such contract shall conform 
thereto, and shall bear the rate inter- 
est agreed upon the parties, and which 
shall specified the judgment. 


The contention appellant that the 
rate interest not fixed the laws 
the territory. permits the parties 
so, but does not soitself. 
words, urged that the rate fixed 
permission the laws, and not the 
laws, and upon this distinction power 
which every person and every bank the 
territory has, contended, the national 
banks not have. 

cannot accept this correct in- 
terpretation either the spirit the 


THE BANKING LAW JOURNAL 


words the national banking act. 
that act, certainly discrimination was 
intended against national banks, and that 
the interpretation contended for would 
seriously embarrass their business man- 
ifest. 

said Tiffany National Bank,18 
Wall. 409, that national banks ‘‘were es- 
tablished for the purpose, part, pro- 
viding currency for the whole country, 
and part create market for the 
the general government. could 
not have been intended, therefore, ex- 
pose them the hazard unfriendly 
legislation the states, ruinous 
competition with state 

The language the Revised Statutes 
that national banks “may take, receive, 
reserve, and charge anyloan 
upon any note interest the 
rate allowed the laws the state, ter- 
ritory, where located, “and 
more, except that where the laws 
any state different rate limited for 
banks issue organized under state laws 
the rate limited shall for as- 
sociations organized existing any 
such state under this title.” Rev. Stat. 
5197. The italics are ours. 

The meaning these provisions un- 
mistakeable. national bank may charge 
interest the rate the laws 
the state territory where located; 
and equality carefully secured with lo- 
cal banks. 

meaning and purpose these 
provisions remove the ambiguity those 
which follow, ‘there any ambiguity. 
“When rate fixed the laws the 
state territory district, the bank 
may take, receive, reserve, charge 
rate not exceeding per centum.” “Fixed 
the must construed mean 
the not rate expressed 
the laws. instances might 
that, but not necessarily. The intention 
the national law adopt the state 
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law, and permit national banks what 
the state law allows its citizens and 
the banks organized it. Tiffany 
National Bank, Wall. 409. 

Itis urged, however, that National Bank 
with these views. 

that case the defendant, national 
bank doing business the State New 
York, discounted for the plaintiff the 
case, the rate per cent. per an- 
num, commercial paper 
notes amounting $158,003. The in- 
terest which the bank knowingly charged 
amounted $6,564.88, anexcess $2,- 
beyond the rate allowed the 
general laws the state. Judgment was 
rendered for twice the amount the in- 
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terest, which was affirmed this court 
upon the statute the state, which es- 
tablished the rate interest for the loan 
forbearance money seven per 
cent. 

Meeting the arguments counsel upon 
supposed difference between loans and 
discounts, and usurious and non-usurious 
contracts underthe laws the state 
the transactions natural persons, the 
learned justice who delivered the opinion 
the court made some remarks which 
seemed toimply thata rate allowed 
state law was not rate fixed state 
law. The remarks, however, were not nec- 
essary the decision, and cannot con- 
sidered expressing the judgment the 
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Preston Convention National Association Credit Men, Milwaukee.) 


“There nothing that helps fellow out 
much 

keeping his credit good. 

need not looking for some one touch 

only his credit good. 

may even busted, possess not red, 

But sure supper and also bed, 

And some sort shelter over his head, 

only his credit good. 


may even mix social affairs, 

only his credit good; 

May patronize theatres, lectures and fairs, 

only his credit good. 

may dress like dude, the finest 
clothes, 

And wear patent leathers silken 
hose, 

And exhale odorous perfumes wherever 
goes, 

only his credit good. 


The butcher and baker will wait for their pay 

From the fellow whose credit good, 

And the grocer will furnish provisions all day 

the duffer whose credit good. 

The landlord never need his rent, 

And the tailor will trust him any extent, 

And for him new patterns and fashions in- 
vent, 

only his credit good. 


But somewhere have learned that there’s only 
one way 

keeping his credit good, 

And that strolling some day 

And paying those whom his credit good. 

notice hard cash and nothing else goes 

With those who provide shelter, victuals and 
clothes, 

And bottles whose contents need not dis- 
close, 

you fellows whose credit good.” 


f 
t 
3 
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Revenue Official Decisions. 


RARE 


The purchase and sale rare coins 
held not the business bro- 
ker, defined the statute. 


TREASURY DEPARTMENT, 
Office 
CoMMISSIONER INTERNAL REVENUE, 


letter the 31st ultimo has 
been received, stating that Elias McMag- 
nus, St. Louis, desires become 
dealer rare coins, and asking whether 
would thereby involve himself lia- 
bility broker 

held this office that would 
not. person who buys and sells rare 
coins which are longer use money 
but have special and arbitrary value at- 
tached them numismatists, and are 
bought and sold curios, is, the opin- 
ion this office, not regarded 
dealer coined money within the mean- 
ing and intent the second paragraph 
section the act June 13, 1898, de- 
fining 


Respectfully, 
Commissioner. 
Mr. Grenner, Collector First 


District St. Louis, Mo. 


person who makes his business 
buy securities, even for himself only, 
without selling them, broker 
contemplation the statute and re- 
quired pay special tax accordingly. 

Office Comm’r, etc., June 13, 
Sir: Mr. Wilson, lawyer 

Corvallis, Oreg., has submitted this 

office the question whether the special tax 

following case: 


retired merchant who lives off the 
interest his money, but has office 
other than his residence, buys county war- 
rants whenever can and makes con- 
cealment the fact that desires 
purchase warrants, and generally 
known the immediate community that 
will buy warrants, and when knows 
warrant being issued may solicit its 
purchase, who never warrant that 
has bought. 


the merchant thus referred is, ap- 
pears, regularly and constantly engaged 
throughout the year making purchases 
these securities, must regarded 
making that his business, material 
part his business, from which de- 
rives his living; and statute 
ing brokers requires every person whose 
broker, this merchant must required 
pay special tax broker, notwith- 
standing the fact stated, that never 
sells the securities bought him. 

shall have judicial de- 
cision warranting contrary construction 
the statute defining brokers (par. sec. 
June 13, 1898,) this office must 
hold that the words “whose business 
ities “for themselves others” mean that 
person who makes his business buy 
securities, even for himself only, without 
selling them, broker, and that the 
language quoted does not mean that 
must both buy and sell securities 
order become liable broker 
within the meaning and intent the 
statute. Respectfully, 

Commissioner. 

Mr. Dunne, Collector Internal 

Revenue, Portland, Oregon. 


WAR REVENUE OFFICIAL DECISIONS. 


COMMERCIAL BROKERS. 


person whose business is, upon or- 
ders from his customers, commis- 
sion, tonegotiate purchases sales 
wheat other merchandise and 
purchases sales stocks, bonds, 
etc., even though makes such pur- 
chases sales his own name only, 
not disclosing the name his cus- 
tomers, required pay special 
taxes broker and commercial 
broker. 


Sir: reply your letter inquiry 
the ultimo, you are hereby in- 


formed that the old ruling which you 
refer has been modified, and now 
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held that persons whose business is, 
upon orders from customers, negotiate 
purchases sales wheat, other 
merchandise, even though 
they conduct such negotiations their 
own names only, not disclosing the names 
are nevertheless com- 
mercial brokers and required pay 
special tax accordingly. ruling, 
course, applies the business buy- 
ing selling stocks, etc, 


Respectfully, 
Rost, Jr., 
Acting Commissioner. 
Mr. Rizor, Wabash, Ind. 


MERGER CORPORATIONS. 


Chap. 199. Laws New York, 1900.— 
act amend the banking law rela- 
tion the merger corporations. Be- 
came law, March 23, with the ap- 
proval the Governor. Passed, three- 
being present. 


Sec. Section the banking law 
lows: 


$34. Merger.—Any two more cor- 
porations, other than savings banks or- 
ganized under any one article this 
chapter, organized under the laws 
this state for the purposes, either 
them, mentioned any one article 
this chapter, are hereby authorized 
merge one more said corporations 
into the manner following: 
The respective boards directors 
such corporations may enter into and 
make agreement, under their respect- 
ive corporate seals, for the merger one 
more said corporations into another 
them, prescribing the terms and con- 
ditions thereof and the mode carrying 
the same into effect, which agreement 
shall subject the approval the 


superintendent banks, and may provide 
that such corporation upon and after such 
merger shall have the name any one 
the corporations merged, specified 
said agreement, and may name the per- 
sons, not less than thirteen nor more than 
twenty-four, who shall constitute the 
board directors such corporation 
after its merger, may provide for 
meeting stockholders within sixty days 
after the merger elect board di- 
rectors with such temporary provision for 
conducting the affairs the corporation 
meanwhile shall agreed upon; and 
said directors named elected, after 
qualifying, shall divide themselves into 
classes manner and with effect pro- 
vided sec. 161 the Banking Law 
New York, and may adopt new by-laws 
for said corporation. 

Section the banking law 
hereby amended read follows: 

Submission Merger Agreement 
Stockholders.—Such agreement shall 
submitted the stockholders each 
suchcorporationsata meeting thereof 
called upon notice least two weeks 
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specifying the time, place and object 
thereof, addressed each stockholder 
his last-known postoffice address and de- 
posited the postoffice, postage pre- 
paid, and published least two 
successive weeks one the newspapers 
each the counties this state 
which either such corporations shall 
have its principal place business, and 
such agreement shall approved 
each such meetings the respective 
stockholders separately the vote 
ballot the stockholders owning least 
two-thirds the stock, the same shall 
the agreement such corporations. 
sworn copy the proceedings such 
meetings, made the secretaries there- 
of, respectively, shall presumptive evi- 
dence the holding and action such 
meetings. Such agreement and verified 
copy proceedings such meetings 
shall made duplicate and filed the 
office the superintendent banks, and 
the office the clerk the county 
which the principal place business 
the corporation into which such corpora- 
tion corporations shall merged 
located and thereupon such corporations 
shall merged specified such agree- 
ment, and the corporation into which the 
other, others are merged, shall there- 
after have the new name, any, specified 
such agreement pursuant the pro- 
visions section this act, and the 
provisions such agreement shall 
carried into effect therein provided; 
and shall lawful for said corporation 
into which the others shall have been 
merged require the return the ori- 
ginal certificate stock held each 
stockholder each either the com- 
panies, and lieu thereof issue new 
certificates for such number shares 
its own stock under the agreement 
merger the said stockholder may en- 
titled receive. 

Section thirty-eight (38) said 


banking law amended toread 
follows: 

38. Rights Creditors and Others 
Having Relations with Merged Corpora- 
tions.—The rights creditors any cor- 
poration that shall merged shall not 
any manner impaired any such 
merger, nor any liability obliga- 
tion for the payment any money due 
become due, any claim demand, 
any manner, for any cause existing 
against such corporation, against any 
stockholder thereof, any manner re- 
leased impaired, and all the rights, obli- 
gations and relationsof all the parties, cred- 
itors, depositors, trustees and beneficiaries 
trusts shall remain unimpaired the 
merger, but such corporation into which 
the other others shall merged shall 
succeed all such relations, obligations, 
trusts and liabilities and held liable 
pay and discharge all such debts and liabil- 
ities, and perform all such trusts the 
merged corporation the same manner 
such corporation into which the 
other shall become merged in- 
curred the obligation liability as- 
sumed the relation trust, and the stock- 
holders the respective corporations 
entering into such agreement shall con- 
tinue subject all the liabilities, claims 
and demands existing against them 
such before such merger, and 
suit, action other proceeding then pen- 
ding before any court tribunal which 
any corporation that may merged 
party shall deemed have abated 
discontinued reason any such mer- 
ger, but the same may prosecuted 
final judgment the same manner 
the said corporation had not entered into 
the said agreement, the said last-named 
corporation may substituted the 
place any corporation merged 
aforesaid, order the court which 
such action, suit proceeding may 
pending 
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This act shall take effect immedi- 
ately. 


The amendment chapter 199 con- 
sists the following additions the former 

Section amended adding thereto, 
after the words the superintendent 
banks,” the remainder the section 
now appears, beginning with the words 
may provide that such corporation upon and 
after such merger shall have the name any 
one the corporations etc. 


Section amended inserting the words 
“and the corporation into which the other, 
others, are merged, shall thereafter have the 
new name, any, specified such agreement 
pursuant the provisions section this 
act,” such words now appear the section. 

Section amended inserting the words 
“and all the rights, obligations and relations 
all the parties, creditors, depositors, trustees and 
beneficiaries trusts shall remain unimpaired 
the merger,” and also “or assumed the rela- 
tion trust” now appear said section. 


TRUST COMPANY GUARDIAN INFANT: NEW YORK 


Ch. 552. Laws New York, 
act amend the Banking Law re- 
lation the appointment corporation 
trustee guardian infant. Be- 
came law April 20, 1900, with the ap- 
proval the governor. Passed, three- 
fifths being present. 


Sec. Section 157, chapter 689, Laws 
1892, entitled “An act relation 
banking corporations” hereby amended 
read follows: 

Sec. 157. May administrator, guar- 
dian trustee.—When any such corpora- 
tion appointed executor any last will 
testament, the court officer author- 
ized grant letters testamentary this 
state shall, upon the proper application, 
grant letters testamentary thereon tosuch 
corporation. When application made 
any court officer having authority 
grant letters administration with the 
will annexed upon the estate any de- 
ceased person, and there person en- 
titled such letters who qualified, com- 
petent, willing and able accept such 
administration, such court officer may 
the request any party interested 
the estate, grant such letters adminis- 
tration with the will annexed, any such 
corporation. Any court officer having 
authority grant letters guardianship 


anyinfant, may upon the same appli- 
cation required law for the ap- 
pointment guardian such infant, 
appoint any such corporation guardian 
the estate such infant. Any court 
having jurisdiction appoint trustee, 
guardian, receiver committee the 
estate lunatic, idiot habitual 
drunkard, make any fiduciary ap- 
pointment, may appoint any such corpo- 
ration such trustee, guardian, re- 
ceiver committee act any other 
fiduciary capacity. Every court into 
which moneys may paid parties, 
brought order judgment, may, 
order, direct the same deposited 
with any such corporation, 

This act shall take effect immedi- 
ately. 


NoTE: This act amends the former law 
(Sec. 157, Article 1v, Companies”) 
omitting the words “the annual income 
whose estate exceeds $100” the sentence: 
“Any court officer having authority 
grant letters guardianship any infant (the 
annual income whose estate exceeds $100), 
may upon the same application required 
law for the appointment guardian such 
infant, appoint any such corporation guar- 
dian the estate such infant.” 
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VOLUNTARY DISSOLUTION BANKS. 


Chap. 567. Laws New York, 
—An act amend chapter six hundred 
and eighty-nine the laws eighteen 
hundred and ninety-two, entitled 
dissolution banks. Became 
law, April 20, 1900, with the approval 
the Governor. three-fifths 
being present. 


Section Chapter six hundred and 
eighty-nine the laws eighteen hun- 
dred and ninety-two, entitled ‘‘An act 
relation banking corporations” hereby 
amended adding thereto section 
known section seventy-nine-a, 
read follows: 

79a. stockholders bank may 
any time direct that closed for 
the purpose winding its affairs. 
Such direction may given stock- 
holders’ meeting two-thirds vote 
its stock after written notice mail 
each stockholder record, his last 
known place residence, which notice 
shall contain statement the purpose 
for which such meeting called. copy 
the proceedings the stockholders’ 
meeting duly certified the president 
and cashier the bank must filed 
the banking department. The supreme 


LIMITATION PARTNERSHIP 


Ch. 195. Laws South Carolina, 1900. 
act limit the liability partners, 
after the dissolution firm, their 
own acts, Approved February 13, 1900. 


Sec. From and after the passage 
thisact, acknowledgment, payment 
part payment renewal any debt 
obligation firm, made after notice 
the dissolution the copartnership, shall 


court shall thereupon proper case 
after due notice tothe superintendent 
banks, make order declaring the busi- 
ness said bank closed, and prescribing 
the notice given creditors 
present their claims the bank for pay- 
ment. Upon the granting said order, 
said bank cease banking 
business, but may wind its affairs, pay 
its debts and distribute its assets among 
its stockholders. Upon petition the 
bank showing that all its debts and obli- 
gations are discharged, and notice 
the attorney general and superintendent 
banks, and such further notice the 
court prescribes, the court may such 
terms justice requires, make order 
declaring the said bank dissolved, and 
the corporate existence thereof termi- 
nated. filing certified copy said 
order the banking department, said 
bank shall cease exist corpora- 
tion. 

This act shall take effect immedi- 
ately. 


appears, this new section ad- 
ded sec. the Banking Law which relates 
banks closing business. 


LIABILITY SOUTH CAROLINA. 
have any force effect bind any mem 
ber the firm, continue his liability 
pay said copartnership debt, other than 
the person whom such acknowledg- 
ment, payment part payment re- 
newal shall made, any wise affect 
their right plead the statute limita- 
tion the presumption payment from 
lapse time. 


Ch. Virginia, 1899-1900. 
act toamend and re-enact section 3830 
the Code Approved 
March 1900. 


Sec. That section 3830 the Code 
relating persons issuing 
notes other securities for circulation 
without authority law, amended and 

3830. Persons issuing notes for cir- 
culation without authority law, how 
punished.—Every person who, with in- 
tent create circulating medium, shall 
issue without authority law, any note 
other security, purporting that money 
behalf such person, and every 
cer and agent such person therein shall 
confined jail not exceeding six 


Exhaustive opinions the United 
States Supreme Court, relating the 
constitutionality the internal revenue 
legacy tax law, etc., have been rendered 
six cases before that court. 

These opinions, covering printed 
pages, have been published pamphlet 
Internal Revenue, Washington, C., for 
the information internal revenue offi- 
cers and others concerned; and may, 
doubtless, obtained upon application 
any person interested. The pamphlet 
prefixed the following summary 
the points decided: 

The act June 13, 1898, declared con- 
The tax not direct within 
the meaning the constitution, but 
the contrary, duty excise. The 
uniformity clause the constitution re- 
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UNAUTHORIZED CIRCULATING NOTES VIRGINIA. 


LEGACY TAXES. 


months and fined not less than one hun- 
dred dollars nor more than five hundred 
dollars; providing, that this act shall not 
apply any bank association for car- 
rying the business banking, organ- 
ized under the laws Virginia for the 
issue notes circulation. 


This act shall force from its 
passage. 


NoTE: The amendment section 3830 
the Code consists adding thereto the proviso 
that the law shall not apply state banks or- 
ganized for the purpose issuing circulation. 
This looks the Virginia Legislature con- 
templated the possibility Congress repealing 
the federal tax per cent. the circulation 
state banks, for long that tax remains, 
constitutes practical prohibition state 
bank issues. 


lates only geographical uniformity. 

The phrase “whole amount such 
personal property aforesaid” relates 
the sum each legacy distributive 
share considered separately. Legacies 
not exceeding $10,000 are not taxed. The 
rate tax progressively increased 
the amount each separate legacy 
distributive share, and not the whole 
amount the personal estate the de- 
ceased from which the legacies distrib- 
utive shares were derived. 

The that bonds the 
United States and the income therefrom 
are not lawfully taxable under inherit- 
ance tax law the United States, be- 
cause exempted contract from such 
tax, has been decided not well 
founded, the case Murdock, execu- 
tor, John Ward, collector. 
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THE FOREIGN COMMERCE 


The total foreign commerce the 
United States during the fiscal year 
exceeds 2-3 per cent. that any 
preceding year, being 320 million dollars 
greater than that 1899, the heaviest 
one record preceding the one which 
has just ended. The total commerce 
the year, shown the figures the 
Treasury Bureau Statistics, $2,244,- 
The exports are $1,394,479,214, 
163 million dollars excess those 
1898, which held the record the 
largest exports until the record 1900 
was made. the great classes show 
increase exportation: fisheries, 
million doliars; mining 
nearly ten million dollars each; agricul- 
ture, nearly fifty million dollars, and man- 
ufactures nearly one 
dollars over the phenomenalyear 

Imports are also heavy, especially 
the class designated “articles crude 
condition which enter into the various 
processes domesticindustry.” the 
five great classes imports, articles 
crude condition for use manufacturing 
show far the largest growth. Manu- 
factures show gain about twenty 
million dollars over last year; articles 
voluntary use, luxuries, etc., also about 
twenty millions; articles food, about 
fifteen millions; articles wholly par- 
tially manufactured for use manufac- 
turing, twenty-five millions, and articles 
crude condition which enter into the 
various processes domestic industry 
over seventy-five millions. 

The most notable features the year’s 
commerce are: 


The increase imports manu- 
facturers’ materials not produced 
home. 
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THE UNITED STATES. 


2d. The increase exports 
factured articles; and 

3d. The fact that the foreign commerce 
for the first time the fiscal year record 
crossed billion dollar line. Im- 
ports manufacturers’ materials form 
fact nearly one-half the total importa- 
tions consider manufacturers’ 
materials the class ‘‘articles wholly 
partially manufactured for use ma- 
terials the manufactures and mechanic 
alone amount about 
ninety million dollars, while “articles 
crude condition which enter into the 
various processes domestic industry” 
amount over dollars. Thus 
the manufacturers’ materials imported 
during the year amount about 400 
lion dollars. 1890 manufacturers’ ma- 
terials, including both classes—articles 
crude condition, and articles wholly 
partially manufactured for use manu- 
facturing—formed per cent. the 
imports; 1895 they formed 
1896, per cent.; 1898, per 
cent.; 1899, per cent., and 
Taking raw materials alone, 
the group classified ina crude 
condition which enter into the various 
processes domestic industry,” the per 
cent. which they formed the total im- 
portation was, 1885, 20.64 
1890, 23.06 per cent.; 1895, 25.64 per 
cent 1896, 24.57 per cent.; 1897, 
per cent.; 1898, 32.16 per cent.; 


1899, 31.82 per cent., and 35.75 
percent. put asingle sentence, 
the imports the year increased 152 
million dollars, which increase two- 
thirds was manufacturers’ materials, 
and the exports increased 167 million dol- 
lars, which increase one-half was manu- 
factured articles. 


INQUIRIES AND CORRESPONDENCE. 539 


INQUIRIES AND CORRESPONDENCE. 


department carried for the benefit all subscribers, who are entitled submi 
questions general interest, and expect prompt and careful consideration thereof, with- 
out The names and places those submitting inquiries are published, unless special 


request made the contrary. 


Minnesota Laws: Seals; 
Holidays. 


Indianapolis, Ind., July 10, 1900. 
Editor Banking Law 

Dear Sir: Having certain business interests 
the state Minnesota, will you kindly en- 
lighten one your readers upon the following 
points 

Has the state Minnesota abolished the 
use seals upon deeds and mortgages real 
estate? 

Has there been any recent change the 
Minnesota law governing the rate interest 
upon contracts, and the matter legal 
holidays; and what the present law the 
state upon these subjects. 

answer through the columns the 


NAL will oblige, 
SUBSCRIBER. 


The legislature Minnesota, 1899, 
abolished private seals entirely. Follow- 
ing the full text the act: 


86.—An act abolish private 
seals and provide that contracts 
writing shall import consideration. 


enacted the Legislature the 
State Minnesota: 


Sec. The use private seals writ- 
ten contracts hereby abolished, and the 
addition private seal instrument 
writing shall not affect its character 
any respect 

Sec. Allcontractsin writing express- 
ing consideration, signed the party 
bound, his duly authorized 
agent attoraey, shall consid- 
eration, 


Sec. This act shall take effect and 
force from and after its passage. 
Approved March 22, 1899. 


The following laws were passed 
the Minnesota Legislature, 1899, upon 
the rate interest, and holidays, 


CHAPTER 122.—An act amend section 
one (t) chapter twenty-three (23) 


the General Statutes eighteen hun- 
dred and seventy-eight (1878), vol two 
(2), the same being section two thou- 
sand two hundred and twelve (2212) 
the General Statutes the state 
Minnesota for eighteen hundred and 
ninety-four (1894), relating the rate 
interest. 


enacted the Legislature the 
State 


Sec. That section one (1) chapter 
twenty-three (23) the General Statutes 
the State Minnesota for eighteen 
hundred and Seventy-eight (1878), vol- 
ume No. (2) the same being section two 
thousand two hundred and twelve 
the General Statutes eighteen hun- 
dred and ninety-four (1894), and the 
same hereby amended read fol- 
lows: 

Sec. That interest for any legal in- 
debtedness shall the rate six (6) 
dollars upon one hundred (100) dollars 
for year, unless different rate con- 
tracted for writing; and person, 
company corporation shall, directly 
indirectly, take receive money, 
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way, any greater sum, any greater 

value, for the loan forbearance 
money, goods, things action, than 

dollars one hundred (100) 

dollars for one year; and the computa- 

tion interest upon any bond, note, 
other instrument agreement, interest 
shall not compounded. But any contract 
pay interest not usurious upon interest 
overdue shall not construed 
usury. Provided, contracts here- 
after made shall bear the same rate 
interest after they become due before, 
and that any provision any contract, 
note instrument providing for 
crease the rate interest upon ma- 
turity, any therein after 

making and delivery thereof, shall work 

forfeiture the entire interest thereon. 

Provided further, that the foregoing pro- 

viso shall not apply notes contracts 

which bear interest before maturity. 
Sec. This act shall take effect and 
force from and after November 
1899. 
Approved April 1899. 

CHAPTER 165.—An act amend section 
seven thousand nine hundred and 
eighty-seven (7987), General Statutes 
one thousand eight hundred and 
ninety-four (1894), relating legal 
holidays. 


enacted the Legislature the 
State Minnesota: 


Sec. That section seven thousand 
nine hundred and eighty seven (7987), 
General Statutes one thousand eight 
hundred and ninety-four (1894), and 
the same hereby amended read 
follows: 

That the first (1st) day January, com- 
monly known New Year’s Day; the 
twelfth (12th) day February, the anni- 
versary the birthday Lincoln; the 
twenty-second (22d) day February, 
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the anniversary the birthday Wash- 
ington; the thirtieth day May, 
commonly known Memorial Day; the 
fourth (4th) day July; the first 
Monday September, commonly known 
Labor Day, the Tuesday next after 
the first Monday November, 
each and every even numbered year, 
being general election day; the twenty- 
fifth (25th) day December, commonly 
known Christmas Day; shall 
served this state legal holidays here- 
after. public business except case 
necessity shall transacted any 
one said days, and civil process 
served any said days. 

Sec. This act shall take effect and 
force from and after its passage. 

Approved April 11, 1899. 


Bank Liability: Florida. 


Indianapolis, Ind., July 
Editor Banking Law 

Dear write for information whether the 
bank laws Florida are similar the national 
bank law, the stockholder’s personal 
liability for amount equal his stock goes. 
you will publish this information, with date 
the passage the Florida law providing 
double liability stockholders, case there 
such law nowin force, you will oblige, 

CONSTANT READER. 


Section chapter 3864 the Laws 
Florida 1889, ‘‘An act for the in- 
corporation banking associations and 
prescribe their general powers and 
liabilities,” approved June 1889, pro- 
vides double liability stockholders 
similar that the National Bank act. 
That section now section 2172 the 
Revised Statutes Florida, which 
follows: 

“Stockholders every banking com- 
pany shail held individually responsi- 
ble equally and ratably, and not for one 
another, for all contracts, debts and en- 


gagements such company the extent 
the amount their stock therein 
the par value thereof, addition 
the amount invested such 
Persons holding stock executors, ad- 
ministrators, guardians trustees shall 
not personally subject any liability 
stockholders, but the estates and funds 
their hands shall liable like man- 
ner and the same extent the testa 
tor, intestate, ward person interested 
trust funds would be, living and com- 


petent hold the stock his own 
name.” 


Bank’s Lien Stock. 


Y., July 14, 
Editor Banking Law Journal: 


Dear Sir Will you please favor me, through 
the columns your Journal, with answer 
the following: This bank was incorporated 
1874 under the New York State Banking Laws. 
The articles association provide “that 
share stock shall transferred the books 
the bank, while the shareholder indebted 
the bank, directly indirectly, maker 
endorser security for any debt due the 
bank, unless the majority the board direc- 
tors consent 

Band are directors the bank and all 
three are presumed know that above pro- 
vision contained the articles association. 
borrows certain sums money from bank 
his notes endorsed also borrows from 
individually upon his own note and delivers 
twenty-five shares stock the bank. 
Loan made several ago, but 
stock never transferred books bank. 
now requests formal transfer the stock 
books bank. The debt due bank from 
and guaranteed still unpaid and the 
majority the board directors refuse con- 
sent transfer. 

Can compel transfer any legal process? 
not and the bank has lien the stock, can 
require the stock sold and proceeds applied 
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debt upon which liable endorser? 
Respectfully yours, 
Cashier. 


are opinion that cannot 
compel transfer the shares until the 
debt the bank paid; that 
reason the provision its articles 
association the bank valid lien 
the stock security for the debt 
The following citation authorities, and 
discussion, submitted support 
above conclusion: 

283, the articles association the 
bank, which was organized under the 
Banking Law 1838, provided that the 
shares its stock should not trans- 
ferable until the shareholders shall dis- 
charge all debts due him the asso- 
ciation. was held that such provis- 
ion creates valid lien against as- 
signee the stock who takes with knowl- 
edge thereof. 

Mohawk National Bank Schenec- 
tady Bank, Hun, go, the Schenectady 
Bank was organized under the Banking 
Law 1838, which provided that the 
shares such banking association shall 
transferable the books the asso- 
ciation such manner may agreed 
every person becoming stockholder 
shall, proportion his share, succeed 
all the rights and liabilities prior 
stockholders. 

The articles association provided 
that the shares should transferable 
subject the articles, among which was 
the following: 

10. The shares the capital 
stock this association shall deemed 
pledged and held security the asso- 
ciation for the payment all debts and 
liabilities the owners thereof the as- 
sociation; and transfer any stock 
can made until such debts and liabili- 
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ties are discharged, without resolution 
the board directors assenting such 
transfer.” 

shareholder the Schenectady Bank, 
being indebted it, assigned his shares 
Mohawk National security for 
the renewal The last named 
bank having demanded transfer the 
stock, which was refused the Schen- 
ectady Bank, brought this action com- 
pel the transfer. 

The court held that upon the creation 
the debt the shareholder, the lien the 
Schenectady Bank attached his stock, 
and the debt had not been paid, the 
lien had not been the arti- 
cles association, the stock became 
impressed with all debts due tothe bank 
from stockholder, that character- 
istic passed with and bound the stock 
the hands each holder. was 
nothing the character the stock 
which made negotiable, invested the 
transferee with rights superior those 
the the Mohawk National 
Bank took only the interest the share- 
holder, subject the vested right 
lien the Schenectady Bank, which 
could not divested except upon pay- 
ment. 

this case, will observed, the 
question whether notice the lien created 
the articles association to, 
knowledge thereof by, the Mohawk Bank, 
was essential its validity was not con- 
sidered; clearly deducible from the 
opinion that the provisions the articles 
alone created valid lien, irrespective 
notice thereof toa purchaser the stock. 

This decision was affirmed, without 
opinion, the New York Court Ap- 
peals 151 Y.: 665. 

Gibbs Long Island Bank, Hun, 
92, the defendant bank was organized 
under the General Law Its 
stock certificates stated .the law under 
which was tablished;. the place where 
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its articles association were recorded, 
and that the holder ‘‘holds the same sub- 
ject the conditions and stipulations 
contained the articles association.” 

The articles provided that “no share- 
holder the association shall permit- 
ted transfer his shares receive 
dividend interest thereon who shall 
owe the association debt which shall 
have become due until such debt paid, 
unless and with the consent the 
board directors the 

shares, the transferee presented the certi- 
ficate and demanded transfer, which the 
Long Island Bank refused because the or- 
iginal shareholder was that time in- 
debted the association. this action 
compel transfer, the complaint was 
dismissed. court said, part: 

Sing Sing only respect single 
fact. There the court found that the 
provision the articles association, 
that shares stock should not trans- 
ferable until all debts, due the holder 
thereof were discharged, 
was known the this case 
there evidence that the plaintiff had 
any actual knowledge the limitation 
put upon the transfer shares stock 
the articles association the de- 
fendant. But are the opinion that 
the provision the face the certificate 
that the shares question were held ‘sub- 
ject the conditions and stipulations 
contained the articles 
was sufficient information put pur- 
chaser the shares upon inquiry as- 
certain what the conditions and stipula- 
tions were, and that this action the 
plaintiff must either presumed have 
made such inquiry and ascertained the 
rights the defendant, else was 
guilty such negligence fatal his 
the stock. 


agreement between the share- 
holders contained the articles asso- 
ciation was valid and and bound 
every holder the stock. was not 
prohibited any statute nor was in- 
consistent with public policy. was in- 
tended exclusively for the benefit and 
protection the bank. was referred 
upon the face the certificate, and the 
date and place record the articles 
association stated. prospective 
purchaser shares the capital stock 
was thereby informed that the shares 
were held subject some condition there- 
contained. Having such information, 
purchaser must deemed have had 
notice those facts which, had used 
ordinary diligence, would readily have 
ascertained. was bound examine 
the articles association and cannot 
plead his ignorance thereof defeat the 
lien.” 

The decision this case was affirmed 
the New York Court Appeals 151 
657 “on opinion below.” 

adopt the view the law taken 
purchaser lien created the articles 
association, would seem tobe necessary 
subject the stock his hands lien. 
This the theory, doubtless, assimi- 
lating certificates stock negotiable 
paper. this case the clause thecer- 
tificate that the stock was subject the 
articles association, deemed all-suffi- 
cient notice. the other hand, 
the Mohawk bank case, the lien-provision 
the articles association alone all 
that deemed necessary bind the 
stock any hands. discrep- 
ancy here the New York cases which 
needs clearing up. But sufficient has been 
shown, think, warrant the conclu- 
sion that the bank involved the inquiry 
has lien upon the stock 
for the debt for assume that 
there was notice the lien the cer- 


INQUIRIES AND CORRESPONDENCE. 543 


tificate, even notice should required, 
the fact that the transferee the stock 
director the bank would charge 
him with knowledge the lien provision 
the articles association. 

connection with the foregoing, sec- 
tion the stock corporation law may 


“Sec. 26. stockholder shall in- 
debted the corporation, the directors 
may refuse consent transfer his 
stock until his indebtedness paid, pro- 
vided copy of.this section written 
printed upon the certificate stock.” 

The original stock corporation law was 
Chapter 564, Laws 1890, and originally 
contained the provision that ‘‘shall not 
apply moneyed corporations.” But, 
amended and re-enacted Chapter 688, 
Laws 1892, provided that 
ticle one (sections 1-7 relating general 
powers, etc.) shall ‘not apply monied 
that section 26, above, 
thereupon became applicable 
tions organized under the banking law. 
The effect that section, banks 
other corporations, that the directors 
desire make the stock non-transferable 
without their consent, long the 
stockholder shall indebted the cor- 
poration, they may causing 
written printed upon the certificate 
copy the section which contains that 
provision. But they not so, 
such right lien, under the section,exists, 
although course, they have created 
valid lien the articles association, 
the right lien thereunder would remain, 
(See Rochester Land Co. Raymond, 
158 584). 

inquiry fails disclose 


whether the certificate stock 


bank contained copy section upon 
it. Ifso, the bank would have valid 
lien virtue this section. not,the 
bank, nevertheless, has such lien, 
above concluded, virtue the lien- 
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provision its articles 
tion. 

Having reached the conclusion that 
the bank has valid lien its stock for 
the indebtedness and that the 
transferee the shares, cannotcompel 
transfer tnereof, without first satisfying 
the bank’s lien, remains consid- 
ered what remedy the bank has, not hav- 
ing the certificates its possession, 
foreclose the lien satisfaction the 
debt it, and also what right has, 
indorser upon A’s note, require the 
bank realize upon its security, that 
his obligation may minimized dis- 
charged. 

Article VII the Lien Law, Chapter 
the General Laws, provides method 
for enforcement liens personal prop- 
erty, notice and sale, where the prop- 
erty the “legal possession the 
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bank not legal possession the 
tificates, not think thestatutory au- 
thority applicable, and the bank left 
its common law remedy action 
enforce the lien and for judicial authori- 
zation sell the stock, which both 
and the holder the shares, should 
made parties. The precise legal pro- 
cedure question practice, which 
should determined the bank’s at- 
its own motion, mere delay does not dis- 
charge surety, but gives the 
bank explicit notice and request col- 
lect the debt, and the bank thereafter 
fails within reasonable time, 
and result the failure the surety 
suffers damage, would then dis- 
charged. may himself pay the debt 
and subrogated all the bank’s right 
the debt and lien, and himself proceed 


Protest: Rubber Stamp Waiver. 
189 


For value received, and we, maker and 
indorser, hereby waive our benefit 
the Homestead exemption this 
debt. 


negotiable and payable the BANK CHASE CITY, Chase City, Virginia. 


And also waive protest and agree pay 
per cent. for attorneys fees col- 
lected 
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The Bank Chase City, 
Chase City, Va., July 1900. 


Banking Law Journal: 


Dear Sir: have heard stated lawyer 
that, under the new Negotiable Instruments 
Law, the drawer (or maker) negotiable 
note, well the endorser, would released 
unless the note was protested. course you 
will laugh the idea ridiculous. 
Still has been suggested me, some one 
connected with the bank, that buy rubber 
stamp, “We, the maker and endorser this 
note, hereby waive protest and notice thereof,” 
use across the face our notes. 

tice, because might have prove that this 
stamp was used before the note was drawn and 
endorsed; and failed establish that fact, 
then would clear that all parties would 
fact released from liability, because ma- 
terial alteration the note. waiver 
the note, and should carefully avoid any- 
thing that might raise the question altera- 
tion. 

enclose copy the note use daily, 
and have added, with pen, waiver pro- 
per cent. necessary. 

there good reason why such form 
should not used, wonder that banks not 
adopt it. Would you recommend it? 
negotiable? 

Then would thank you answer this ques- 
tion also: understand that notary protests 
paper the day due, and deposits the no- 
tice the postoffice next day time leave 
first mail, complies with the law—am 
correct? 

But, suppose notary presents paper the 
day due, but, for some reason, does not 
write the notices until the next morning. 
then writes the notices and mails them time 
first mail, dating notices previous day. 
Would such protest sufficient? Your an- 
swer the JOURNAL will greatly oblige. 


Yours truly, 
NORMAN WILLIAMS, 


Cashier. 


The Virginia lawyer who stated that 
under the new Negotiable Instruments 
Law that state, the maker negoti- 
able note would released unless the 
note was protested, must have derived 
his authority from dream. Most cer- 
tainly protest necessary hold the 
maker. Furthermore, inland bills and 
notes need not (although they may), 
protested, against indorsers, but de- 
mand and notice dishonor, according 
the provisions the act, all that 
necessary hold indorsers. Protest 
only necessary the case foreign bills 
exchange. 

Concerning the use rubber stamp 
across the face the notes tothe bank— 
“we the maker and indorser this 
note hereby waive protest and notice 
think the objection the 
use rubber stamp waivers well taken 
our correspondent. indorser the 
note might allege and swear that such 
stamp was put on, after indorsement and 
delivery him, subsequent holder 
without his knowledge consent, and 


that was consequently discharged from. 


liability because material alteration 
the terms the contract. Probably 
jury would believe him, rather than the 
bank’s testimony that the rubber stamp 
waiver was from the beginning. 
rubber stamp would disclose hand- 
writing. fixing the identity the one 
stamping the waiver, nor, itself, give 
any evidence the time affixing. 
Hence, waivers printed the body the 
note, distinguished from stamped 
thereon, are preferable. 

The form note the bank sub- 
mitted, contains the following suggestion 
waiver clauseto printed the 
body: 


“We, maker and indorser, hereby waive 
our benefit the homestead exemption 
this debt; and also waive protest 
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and agree pay per cent. for attor- 
ney’s fees, collected law.” 


Answering the questions concerning 
the waiver clause: 

(a) The clause does not affect the nego- 
tiability the note. the waiver 
the benefit homestead exemption the 
Negotiable Instruments 
(§5, subd. Virginia L.) that “the 
negotiable character instrument 
otherwise negotiable not affected 
benefit any law intended for the advan- 
the agreement pay attorney’s fee, the 
law provides subd. that the sum 
payable certain and the instrument ne- 
with costs collection attorney’s 
fee case payment shall not made 
maturity.” And the waiver protest 
does not, course, affect negotiability 

(b). The following sections the 
Virginia are cited this connection: 

109. Waiver Notice.—Notice 
dishonor may waived either before the 


time giving notice has arrived after 
the omission give due notice. 


Whom Affected Waiver.— 
Where the waiver embodied the in- 
strument itself binding upon all par- 
stie, but where written above the 
signature indorser binds him 


only. 

111. Waiver Protest.—A waiver 
protest, whether the case foreign 
bill exchange negctiable instrument, 
formal protest but also presentment 
and notice dishonor. 

From the above see the advantage 
printing the waiver clause the body 
the instrument. The waiver (not only 
notice, but other matters) binds all 
parties; also see that printing 
waiver not alone for- 
eign bill exchange which requires pro- 
test, but any other negotiable instru- 
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ment which does not, deemed not 
only waiver formal protest, but 
presentment and notice dishonor. 
that upon instrument containing 
waiver clause such that submitted from 
Virginia, indorsers would liable al- 
though there was presentment, procest 
notice dishonor. 

The note question with waiver clause 
suggested, all right legally. 
recommending it, that something 
banker can better answer, whether suits 
him commercially. 

Answering the remaining question, 
assume relates mailing notice 
place from that the person sending the 
vides that 104) “if sent mail must 
deposited the postoffice time 
mail the day following the 
venient hour that day, the next 
mail thereafter.” 

There requirement law that 
place must written out the same day 
dishonor. the case protest, how- 
ever, which only necessary the case 
155): bill protested, such 
protest must the day its 
dishonor, unless delay excused here- 
provided. bill has been duly 
noted the protest may subsequently 
extended the date the noting.” 


Homestead Exemption 


Brown’s Minn., 
June 26, 1900. 


Editor Banking Law 


DEAR lives Minnesota but does 
business extensively with residents Roberts 
county, South Dakota. loans money 
who has homestead South Dakota, and 
upon failure pay the money back, sues 
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him the circuit court Dakota, ob- 
tains judgment which duly docketed the 
office the county where resides. 

1898 makes final proof (commuted proof 
paying the rate $2.50 per acre) his 
homestead, and 1899 moves off the place and 
with his family rents house the county seat 
the county where his homestead 
where still remains. Later buys lots with 
the intention building, evidently,and establishes 
his residence the village. Under these con- 
ditions, the state law exempt his homestead 
from execution? 


Are there any 


provisions the federal 
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statutes which exempt 
tion? 
Yours Very Truly, 


ENGEBRETSON. 


There are provisions the federal 
law which exempt such homestead from 
execution; and having abandoned his 
homestead the country and acquired 
lots the town with the intention es- 
tablishing his residence there, has, 
think, waived his rights under the state 
law exemption his homestead from 
execution. 


ALTERNATIVE AND TRUST DEPOSITS: NEW YORK. 


Editor Banking Law Journal: 


Dear Sir: Your article Alternative and 
Trust Deposits, the June issue, interesting 
and timely; speaking from the point view 
very desirable that thorough understanding 
arrived relation these accounts, 
numerous savings banks, and (if 
rightfully understood) their depositors, who 
are mostly the poorer classes and who should 
convenienced and encouraged every way 
continue their thrifty habits. 

quite agree with you the legal decis- 
ion that, whether not created 
the donor trustee the time the opening 
the account, such intent determined 
each particular case; thoroughly sound 
that may well accepted final decision; 
yet, regards savings banks, desire point 
out you the following section the Banking 
Law relating trust accounts 
banks. 

Chapter 689, Laws 1892, article section 
114, 

“When any deposit shall made any per- 
son for another and other further 
notice the existence and terms ofa legal and 
valid trust shall have been given writing the 
bank, the event the death the trustee, 


the same, any part thereof, together with the 
dividends interest thereon, may paid 
the person for whom the deposit was made.” 

seems that this amends the statute 
wills this state; makes legal for 
person open savings bank account trust 
for another, and the death the trustee the 
bank authorized, provided there adverse 
written pay the balance remaining 
due, tothe cestui que trust, without the usual 
appeal the supreme court for the appointment 
another trustee, without the money going 
into the trustee’s estate through legally ap- 
pointed executor administrator. 

general savings banks pay the 
cestui que trust presentation the bank 
book and proof death the trustee. How- 
ever, should the executor administrator the 
trustee present the bank book and demand pay- 
ment, the bank justified paying him, 
has right enquire into the character and 
validity the trust, and owes duty the 
beneficiary until the latter, notice, forbid- 
ding payment, created the part the bank 
such right and duty. But whenever possible, such 
accounts are better and more equitably settled 
payment the cestui que trust; such pay- 
ment not only legally correct, per the sec- 
tion law just quoted, but the bank carrying 
out the wish the depositor, who, when 
made the deposit, stated that was for the 
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his death. 
Very truly yours, 
WILLIAM HANHART. 
Chambers street, New York city, July 11, 
1900. 


are indebted our correspondent 
for bringing our notice the provision 
Section 114 the Banking Law New 
York that when any deposit made 
trust for and other further no- 
tice the trust given writing the 
bank, the latter may, the event the 
death pay the deposit This 
statute should properly made part 
our record connection with the law 
New York, judicially expounded, upon 
the subject alternative and trust de- 
posits. 

But not agree with the opinion 
our correspondent that section 114 amends 
the statute wills allowing make 
testamentary disposition his money 
deposit without the formality 
making will. Whether entitled 
the deposit not, depends entirely upon 
the fact whether, the the deposit 
was made, parted with his individual 
ownership and transferred title him- 
self trustee for did, would 
entitled the deposit against the 
estate did not, but A’s inten- 
tion was retain individual ownership 
during his life and only his death that 
the money should Section 114 
would not entitle tothe deposit against 
the estate but would answer- 
able A’s estate for the money, although 
the bank had paid it, pursuance the 
section, Hence, the statute wills 
not affected, for would not permit 
retain the money against A’s estate, 
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there had been transfer title out 
individually the time the de- 
posit. 

The sole purpose Section 114 
protect the bank paying without 
first going court about the matter. 
This seen from the construction placed 
the Massachusetts courts similar 
statute Massachusetts. See case 
Alger North End Savings Bank, 146 
Mass. 418, reported this number 
part out second article upon “Alterna- 
tive and Trust Deposits,” showing the 
law the subject existing the State 
said: 


“Pub. St. 116, sec. provides, that 
when deposit made one trust 
for another, and when other notice 
the terms the trust has been given 
writing, the deposit may, the event 
the death the trustee, paid the 
person for whom such deposit made. 
But this intended solely for the protec- 
tion the bank and the rights those 
who deem themselves entitled the de- 
posit are not thereby affected between 


therefore clear that, even the 
presence such statute exists 
New York and Massachusetts, the facts 
show that there was present creation 
trust and transfer title, A’s estate 
and not would ultimately entitled 
the money deposited ‘‘A trust for 
although had first received from 
bank under the bank-protective stat- 
ute; hence there would variation 
from the statute wills, which requires 
that desires make future dispos- 
ition his property, upon his death, 
must conform tothe formalities prescribed 
law for making will. 


